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I. C. C. 
PRACTITIONERS 
JOURNAL 


PROPOSED ADMINISTRATIVE CODE VIGOROUSLY CONDEMNED 
BY INTERSTATE COMMERCE COMMISSION PRACTITIONERS 


The ‘‘ Administrative Code’’* as prepared and recommended by the 
Task Force on Legal Services and Procedure of the Hoover Commission 
was unqualifiedly condemned as destructive of just and efficient adminis- 
tration of the Interstate Commerce and similar Federal regulatory acts 
by the unanimous vote of the members of the Association of Interstate 
Commerce Commission Practitioners at a special meeting of the Asso- 
ciation held in Washington, D. C., on November 3rd and 4th, 1955, 
following intensive discussion, study and consideration of each of its 
proposed changes in the Administrative Procedure Act. 


The two-day meeting, devoted entirely to this subject, was attended 
by nearly 300 practitioners representing all of the 20 chapters of the Asso- 
ciation located throughout the United States. Members from 31 different 
States attended the meeting, as well as 1 from Canada, representing all 
segments of the public affected by regulation of transportation under 
the Interstate Commerce Act, including shippers, railroads, water car- 
riers, motor carriers and freight forwarders. Spokesmen for a number 
of other Federal agencies attended the meeting as guests and stated that 
the proposed Code would have equally serious and harmful impact upon 
the administration of their regulatory duties. 


“Committee of 100” 


Ground work for the Association’s action had been done by a Special 
Committee of 100 members which had been appointed by the Executive 
Committee of the Association in August of this year. The report of this 
Committee was presented by John R. Turney,! General Chairman, and 
10 sub-committee chairmen to whom some 45 specific provisions of the 
proposed Code had been assigned for study and report in the light of the 
Administrative Procedure Act, the Hoover Commission Report on Legal 
Services and Procedure, the Task Force report, the Interstate Commerce 
Act and judicial interpretations thereof, and the report of the Presi- 
dent’s Conference Upon Administrative Procedure. 





*H. R. 6114 and S, 2541. 
1 Attorney, Washington, D. C. 








Proposed Code 


Mr. Turney emphasized that the proposed Code seemed to reflect a 
‘‘eomplete distrust’’ of the administrative process which has been so 
satisfactorily developed by Congress and the courts ‘‘in the public in- 
terest.’” He stated that in lieu of flexible and effective administrative 
methods, the Code would substitute an inflexible uniformity for ‘‘uni- 
formity’s sake’’ and would subject administrative proceedings to burden- 
some formalities and the more rigid court rules and practices. Adminis- 
trative proceedings would be ‘‘judicialized’’ and made cumbersome and 
expensive, with harm to all affected interests including the government 
itself. He quoted the Attorney General, who is a member of the Hoover 
Commission but did not approve the report, as stating that— 


‘‘the proposals would increase agency staffs and operating costs, 
create vast amounts of litigation with agencies, delay agency func- 
tioning interminably and encumber to a very great extent the entire 
administrative process.’’ 


At the outset, the meeting was advised that few of the provisions 
of the Administrative Code were approved by the Hoover Commission ; 
that all were approved by only three members; that three other members 
dissented vigorously, and six members, including Chairman Herbert 
Hoover and Attorney General Herbert J. Brownell, Jr. expressly refused 
to approve the report. 


Based Upon Fallacious Premise 


Sub-Committee Chairmen Eugene T. Liipfert? and J. B. Sanford ® 
presented the report of the 20 members of Sub-Committee A dealing 
with proposed limitations upon the jurisdiction and discretion of the 
Interstate Commerce Commission. Nine provisions of the Administra- 
tive Code which were assigned to this Committee were grouped under 
two topics. The first, whether ‘‘It is feasible or desirable to subject all 
administrative hearings before Federal agencies, whether regulatory, 
police or proprietary, to a uniform judicialized procedure?’’ and the 
second ‘‘Should Federal regulatory agencies be deprived of quasi-judicial 
powers such as those to award reparation or enter cease and desist orders 
under the Clayton Act and should all of their powers and discretion 
be narrowly construed and strictly limited?’’ The Committee reported 
that the basic fallacy of the proposed Code was its assumed premise that 
all administrative actions are essentially similar in nature and susceptible 
to judicialized procedure. It said that to make the assumption that a 
procedure suitable for one agency is likewise suitable for another per- 
forming essentially different functions is to ignore the lessons of experi- 
ence of many years of Federal regulation. The report further pointed 
out that the Commission is essentially an arm of Congress, that most of 
its activities are quasi-legislative in nature and that the exercise of 
quasi-judicial functions is relatively rare since a regulatory agency is 
not called upon to determine as between private parties disputed rights 


2 Attorney, Washington, D. C. , 
8 General Manager—Traffic, Sherwin-Williams Company, Cleveland, Ohio. 
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of ownership, contract, tort or equity. And finally, the report pointed 
out that the proposed Code would increase agency staffs and operating 
costs, create vast amounts of unnecessary litigation, delay agency func- 
tioning, and greatly encumber the administrative process. 


Narrow Versus Liberal Construction 


With respect to the second topic, the report of Sub-Committee A 
pointed out that the provisions of the Code, deliberately designed to 
narrowly limit the authority and activity of the administrative agencies 
and to conform their procedures to those of courts of law, manifests a 
complete departure from the original and developing philosophy of regu- 
lation through administrative agencies and is contrary to the well-settled 
and traditional construction by the Supreme Court of regulatory acts 
as remedial legislation to be liberally construed. The report further 
dealt in detail with the complete impracticability of the provisions to 
remove jurisdiction over reparation and Clayton Act enforcement as 
well as proposed limitations upon rulemaking. 

The report of Sub-Committee A was discussed at some length by 
Messrs. Martin L. Cassell, Jr., General Attorney, Chicago, Rock Island 
& Pacific Railroad Company, Chicago; Clyde B. Aitchison, former mem- 
ber of the Interstate Commerce Commission, Washington, D. C.; Robert 
N. Burehmore, Attorney, Chicago; Wilbur LaRoe, Jr., Attorney, Wash- 
ington, D. C.; John R. Mahoney, Attorney, New York City; Richard 
Jackson, Legal Department, Boston & Maine Railroad, Boston; S. S. 
Kisen, Attorney, New York City; Herman Matthei, General Counsel, 
The New England Motor Rate Bureau, Boston; Edward Dumbauld, 
Attorney, Uniontown, Pennsylvania; Giles Morrow, President and Gen- 
eral Counsel of the Freight Forwarders Institute, Washington, D. C.; 
Edmund A. Nightingale, Professor of Economics and Transportation, 
School of Business Administration, University of Minnesota, Minneapolis. 


Executive Interference 


In the absence of Chairman Edward M. Reidy,* who was unavoid- 
ably detained by illness, Co-Chairman Alexander Markowitz,® presented 
the report of Sub-Committee B, which dealt with ten provisions of the 
Code which would limit the independence of the Commission. These 
provisions were grouped into two topics. The first one dealt with judi- 
cial superintendence of the Commission’s procedure by provisions for 
injunction at any stage of the proceeding; by control of the necessity, 
reasonableness or relevancy of subpoenas issued by the Commission and 
by mandatory injunctions compelling it to proceed to a decision in given 
cases. The second topic dealt with proposed changes which the Code 
would make in the principles of judicial review of administrative pro- 
ceedings. The Chair called upon Mr. Robert Ginnane, the General Coun- 
sel of the Interstate Commerce Commission, as one particularly experi- 
enced in the field to discuss this latter topic. 





4 General Attorney, Southern Pacific emg om Washington, D. C. 
¥ — Traffic Manager, Helm’s New York-Pittsburgh Motor Express, New 
ork City. 








Judicial Superintendence 


Mr. Ginnane called attention to a provision of the Code designed to 
prohibit Federal agencies from using their investigatory powers to as- 
certain whether they had jurisdiction over a particular matter and 
queried whether or not such a provision was desirable or necessary and 
whether it would not be an invitation to harrass and delay by litigation 
administrative investigations at their very outset. He also called at- 
tention to a provision of the Code which would repeal the doctrine which 
had been developed by the Supreme Court requiring that the adminis- 
trative remedy be exhausted before an appeal to the court and called 
attention to the price which other parties to the proceeding as well as 
the public interest would be compelled to pay by reason of the delay 
which would result by repeal of that doctrine. Finally, Mr. Ginnane 
pointed out the very important change which the Administrative Code 
would make by changing the scope of judicial review and thereby re- 
guiring the substitution of the court’s judgment and discretion for that 
of the Interstate Commerce Commission. 

The report of Sub-Committee B was discussed pro and con by 
Messrs. Herman B. J. Weckstein, Attorney, Newark, New Jersey, Wilbur 
LaRoe, Jr., Alexander Markowitz, John R. Mahoney, Giles Morrow, 
E. J. Zoll, Jr., General Commerce Attorney, Illinois Central Railroad, 
Chicago, John P. Fishwick, Assistant General Counsel, Norfolk & West- 
ern Railway Company, Roanoke, Virginia, John R. Turney, Kenneth 
J. McAuliffe, Attorney, New York City, Starr Thomas, General Attorney 
and Commerce Counsel, Atchison, Topeka & Santa Fe System, Chicago, 
Robert D. Brooks, General Attorney, New York Central System, New 
York City, Warren H. Wagner, Attorney, Washington, D. C., Y. D. 
Lott, General Solicitor, Gulf, Mobile & Ohio Railroad, Mobile, Alabama, 
E. A. Kaier, General Attorney, Pennsylvania Railroad Company, Phila- 
delphia, Pennsylvania, Luke R. Lamb, Attorney, Federal Power Com- 
mission, Washington, D. C., Edwin H. Burgess, Vice President and 
General Counsel, Baltimore & Ohio Railroad, Baltimore, Maryland, and 
Arnold D. Berkeley, Economic Regulations Attorney, Civil Aeronautics 
Board, Washington, D. C. 


Inept Judicialized Procedures 


Co-Chairmen John F. Donelan * and James E. Haydon” presented 
the report of Sub-Committee C dealing with nine proposed changes in 
I. C. C. trial procedures. These nine changes were grouped into two 
topics. The first, ‘‘Should administrative proceedings be governed by 
judicial pleadings, practice and trial procedures?’’ and the second, 
‘*Should the rules of evidence in proceedings before regulatory agencies 
be governed by the rules applicable in Federal district courts?’’ 

In dealing with the first of the above topics, the Committee Report 
called attention to the complete impracticability of the Code’s require- 
ment that an agency conduct a rulemaking proceeding before issuing 





6 Attorney, Washington, D. C. 


‘ 7Commerce Agent, Eastern Central Motor Carriers Association, Inc., Akron, 
hio. 
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any policy statement or interpretation without regard to its significance, 
stating it was completely unrealistic to require the Commission, for ex- 
ample, to conduct public rulemaking proceedings before giving inter- 
pretive instructions to its staff or to require a public rulemaking pro- 
ceeding embodying organization and procedure, particularly with re- 
spect to internal organization. The Committee further reported that 
the proposed changes requiring the adoption in proceedings before the 
Commission of the pleading in the United States district courts would 
be utterly unworkable in view of the entirely different nature and char- 
acter of the proceedings. Attention was called to provisions of the Code 
requiring a formal hearing in all cases of adjudication, ranging from 
the determination of police court matters by the Coast Guard to the 
determination of intricate economic questions by a regulatory agency. It 
characterized the proposal of the Code to require formalization of in- 
formal adjudication not only as wholly unnecessary but as one which 
would create incalculable delay and red tape. 


Ill-Adapted Rules of Evidence 


Mr. S. 8S. Eisen, of New York, a member of Committee C, presented 
a special report for the Committee with respect to the topic dealing with 
the substitution of court rules of evidence for the rules which have been 
evolved by the agencies to govern their proceedings. He called attention 
to the fact that most administrative proceedings, even those of a quasi- 
judicial nature, have little if any parallel to matters which are tried 
before a district court involving individual controversies between private 
parties, such as actions in tort or contract, and that the imposition of 
the judicial rules of evidence would materially interfere with the proper 
and just determination of administrative proceedings. He stated the 
provision of the Code with respect to official notice which would make 
it impossible for the Commission in a final decision to take official notice 
of any kind unless an opportunity beforehand be given to controvert 
such notice. This rigidity, he stated, was wholly unnecessary since under 
the present rules, as well as the Administrative Procedure Act, parties 
were given the opportunity, if they so desire, to controvert a fact initially 
noticed in a decision by an appropriate petition therefor. Finally, the 
Report stated that the provision of the Code prohibiting the holding 
of more than one hearing would give rise to considerable confusion as 
to its proper interpretation and the scope of the prohibition would im- 
pair flexibility so necessary in administrative proceedings and delay 
many cases where a further hearing prior to a decision by the Commis- 
sion was required in the public interest. 

The Report of Sub-Committee C was discussed by Messrs. Clyde B. 
Aitchison, John R. Mahoney, Herman B. J. Weckstein, Kenneth J. 
McAuliffe, John F. Donelan, John P. Fishwick, Lambert McAllister, 
Assistant General Counsel, Federal Power Commission, Washington, 
D. C., Erle J. Zoll, Jr., Frank Kesler, Attorney, Transportation Depart- 
ment, Chamber of Commerce, Oklahoma City, John H. Colgren, At- 
torney, New York Central Railroad, Nuel D. Belnap, Attorney, Chicago, 
Wilbur LaRoe, Jr., R. J. Andress, Attorney, Executive Vice-President, 








Service Pipe Line Company, Tulsa, Oklahoma, John S. Hafner, Traffic 
Manager, Chrysler Corporation of Canada, Ltd., Windsor, Ontario, 
Canada, Arnold D. Berkeley, Herman Matthei, Donal L. Turkal, Attor- 
ney, Law Department, Seaboard Air Line Railroad, Norfolk, Virginia, 
Harald G. Saakvitne, Attorney, New York Central System, New York 
City. 


Insulation Against Information 


The report of Sub-Committee D dealing with proposed changes in 
the Interstate Commerce Commission decision procedure was presented 
by Co-Chairmen Warren H. Wagner® and Walter McFarland.® This 
Committee considered nine provisions of the Administrative Code which 
were grouped for report and discussion into two topics. One, the effect 
which the Code provision forbidding members of the Commission and 
hearing officers or boards from consulting or being advised by expert or 
technical staff personnel would have upon regulation under the Inter- 
state Commerce Act, and the other, the effect upon regulation of trans- 
ferring the power of deciding issues of fact from members of regulatory 
agencies to a large number of individual administrative hearing officers 
or judges. 

Mr. Wagner presented the report of the Committee which dealt 
with the isolation of Commissioners and hearing officers from expert 
staff under penalty of voiding the decision. He called attention to the 
fact that on innumerable occasions the hearing officer or Commissioner 
must seek assistance from technical sections, like the Cost Section, the 
Bureau of Valuation, the Bureau of Statistics and others, and that the 
mere fact that the Examiner is a lawyer does not qualify him as a rate, 
tariff, cost or statistical expert. He stated that conference between the 
hearing officers or the Commissioners with staff employees had been 
found by long experience to be a very necessary and practical tool with- 
out which the Commission could not function; that the proposal would 
invite delay and call for unnecessary and unlimited redtape and paper 
work and that the only alternative, and one suggested by the Task 
Force, that the Commission employ an independent review staff made 
up of all the various types of experts and technical advisers would re- 
quire an enormous duplication of employees and a wasteful expenditure 
of public money. 


Destruction of Uniformity of Regulation 


The report of Committee D with respect to the transfer from the 
Commission the power to make final factual decisions to a body of un- 
coordinated hearing officers or commissioners was presented by Co- 
Chairman McFarland. It pointed out the provision of the Code sepa- 
rating completely the Commission’s examiners and providing for de- 
tached hearing commissioners entirely independent of the Commission 
would produce results cumbersome, complicated and greatly slow down 
the administrative process. It said that it was incongruous that the 





8 Attorney, Investment Building, Washington 5, D. C 
o 9 Assistant General Counsel, Chicago, Burlington & ilies Railroad Company, 
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effort to produce uniform procedure would itself destroy uniformity of 
rulings which were essential to adequate protection from unreasonable 
exactions and unjust discrimination. The Report commented briefly 
upon other provisions of the Code providing for exclusive hearing offi- 
cers, the enlargement of the powers of hearing officers, interlocutory 
appeals, initial decisions in all cases and limitations upon the review of 
initial decisions by review boards and dealt at some length with the 
complete destruction of uniformity of policy which would result from 
transferring the power to make the final factual decision from members 
of the Commission to hearing officers and quoted the statement of the 
Commission upon this matter that ‘‘persons who would so freely mold 
agencies and procedures to conform to abstract ideas did not have suffi- 
cient information regarding the facts with which they were dealing to 
appreciate the effect of their proposals.’’ 

The report of Committee D was discussed at some length by Messrs. 
Hugh M. Joseloff, Attorney, Hartford, Connecticut, Dumbauld, McAu- 
liffe, Markowitz, LaRoe, Aitchison, and Turkal. 


Disbarment of Qualified Practitioners 


Eight changes in the status of I. C. C. practitioners which would 
result from the enactment of the proposed Administrative Code were 
assigned to Committee E, of which Ford K. Edwards! was Chairman 
and Wilbur LaRoe, Jr.,41 Co-Chairman. These changes were grouped 
into two topics, one dealing with the question whether the Commission 
should retain its authority to license non-lawyers if found possessed of 
the requisite qualifications and the other dealing with the authority of 
the Commission over the qualification, admission and discipline of prac- 
titioners. The report of the Committee on the first of these topics was 
made by Mr. LaRoe who pointed out that proceedings before the Com- 
mission were predominantly legislative or quasi-legislative and rarely 
involved the performance of judicial functions and that the appearance 
of a practitioner before a regulatory agency on a quasi-legislative mat- 
ter does not differ materially from the appearance of a layman before 
a legislative committee. He cited many instances in which experience 
has shown the need for the special expertise and skills of the lay prac- 
titioners and pointed out that the claim that these practitioners were 
practicing law was based upon false reasoning by analogy and in fact 
begged the question as cogently pointed out by Dean Griswold of the 
Harvard Law School in an address before the American Bar Association. 
The Committee recommended that the present power of the Commission 
to license non-lawyers be retained. 


Inadequate Discipline of Practitioners 


The report of the Committee with respect to the last topic which 
dealt with the right of the Commission to exercise authority over the 
qualifications and particularly the discipline of attorneys and others 





10 Director, Bureau of Coal Economics, National Coal Association, Washington, 


“i Attorney, Washington, D. C. 
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authorized to practice before it, was presented by Chairman Edwards of 
the Sub-Committee. It stated that almost from its inception the Asso- 
ciation of Practitioners had followed adequate standards of ethics, com- 
plianee with which by all persons appearing before the Commission was 
required by its Rules of Practice and that these standards went much 
further than the more general rules of conduct which would be set up 
by the Code. The Committee felt that the proposal to transfer the 
discipline of attorneys from the Commission to a grievance committee 
of the district court would tend to lower and not to raise the standards 
of conduct before the Commission. This was true because in many cases 
the particular bar association or grievance committee had not been in- 
terested in what their members did before the Interstate Commerce 
Commission. The Committee felt that attorneys who practice before an 
administrative agency should be subject to precisely the same rules of 
eonduct and the same discipline as a lay practitioner authorized before 
the agency. The Committee also criticised the provision of the Code 
which would provide for a trial in the district court de novo where a 
practitioner appeals from an order of the Commission disciplining him. 

The report of Sub-Committee E was then discussed at length by 
Messrs. Russell B. Curnett, Traffic and Transportation Consultant, Provi- 
dence, Rhode Island, James B. Zink, Transportation Consultant, Phila- 
delphia, Pennsylvania, Paul L. Mills, Traffic Manager, Producers Grain 
Corporation, Amarillo, Texas, J. Maurice Taylor, Traffic Manager, 
Chamber of Commerce, Beaumont, Texas, Louis A. Schwartz, Attorney, 
General Manager, New Orleans Traffic & Transportation Bureau, New 
Orleans, Louisiana, Charles M. Donley, Transportation Consultant, 
Pittsburgh, Pennsylvania, Griswold B. Holman, Transportation Con- 
sultant, Rutherford, New Jersey, Kenneth P. Tubbs, Manager, Traffic 
Department, Chamber of Commerce, Amarillo, Texas, Albert L. Vogl, 
Attorney, Denver, Colorado, Joseph F. Bassano, Sr., Republic Aviation 
Corporation, East Farmingdale, New York, Stanley H. Brewer, Profes- 
sor of Transportation, University of Washington, Seattle, Washington, 
Richard J. Murphy, New York Central System, Chicago, A. E. Later, 
Attorney, Arizona Corporation Commission, Phoenix, Arizona, David 
F. J. Graham, Pennsylvania Railroad, Bronxville, New York, Howard E. 
Propst, Veterans Administration, Washington, D. C., Evans L. Akers, 
Traffic Manager, Cooperative Mills, Inc., Roanoke, Virginia, Edmund A. 
Nightingale, Martin L. Cassell, Jr., Robert D. Brooks, and Mrs. Mays B. 
McKnight, United States Marine Corps, Washington, D. C. 

After the discussion, the following Resolution was offered, seconded 
and unanimously adopted by the meeting: 


UNANIMOUS RESOLUTION 


RESOLVED that the Report and Recommendation of the Special 
Committee of 100 upon the impact of the proposed Administrative Code 
upon the Interstate Commerce Commission, its practice and its prac- 
titioners, be, and the same is, hereby received and approved; 


RESOLVED FURTHER that the President and other officers of 
this Association be, and they hereby are, directed to present to the Senate 
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and the House of Representatives of the United States at the Second 
Session of the 84th Congress, the following Memorial: 


To the Honorable Senators and Members of the House of Represen- 
tatives of the United States in Congress assembled 


The Association of Interstate Commerce Commission Practitioners, 
an organization composed of attorneys-at-law and other persons author- 
ized to practice before the Interstate Commerce Commission, respectfully 
pray the Congress to disapprove and reject H. R. 6114 and S. 2541 and 
all other bills in the Senate or House implementing the recommendations 
for an Administrative Code by the Task Force of the Commission on 
Organization of the Executive Branch of the Government, dated March 
31, 1955, for the following reasons: 


1. The theory which underlies the proposed Code, namely, that it 
is either feasible or desirable to subject all administrative hearings be- 
fore Federal agencies to a uniform judicialized procedure, is wholly 
unsound. 


2. Said Code would effectively impair and make impossible the 
effective regulation of commerce under the Interstate Commerce Act by 
requiring that the provisions of said Act and the discretion of the Inter- 
state Commerce Commission be narrowly construed and strictly limited, 
instead of being accorded the liberal construction now given them by 
the courts, by imposing rigid restrictions upon the Commission’s powers 
as well as upon its discretion in exercising them and by depriving the 
Commission of the power to award reparation and to enforce the Clayton 
Act. 


3. Said Code would impair administrative process by subjecting 
the Interstate Commerce Commission, an independent legislative agency 
and an arm of the Congress, to the directives of the Department of 
Justice, an Executive Department, and to judicial superintendence of 
its actions at all stages of proceedings before it. 


4. Said Code would set aside the present principles of judicial 
review, which have been established by the courts as necessary in the 
public interest, and would provide that upon judicial review the Court 
substitute its judgment and discretion for that of the Interstate Com- 
merce Commission. 


5. Said Code would deprive the Interstate Commerce Commission 
of control over its relatively simple proceedings, procedure and practice 
and would impose upon such agency pleadings, practice and trial pro- 
cedures which, however suitable for the adjudication of private contro- 
versies in United States District Courts, would be rigid, complex, costly 
and time-consuming when applied to regulatory proceedings. 








6. Said Code, contrary to principles expressly recognized by The 
Supreme Court, would too narrowly constrain the Interstate Commerce 
Commission by technical rules as to the admissibility of proof and evi- 
dence in adjudicatory proceedings, would require them to abandon rules 
of evidence which have been evolved by such regulatory agencies to fit 
the issues peculiar to proceedings before them, and would require them 
to apply rules of evidence and requirements of proof which are not 
designed for nor suitable to the trial of regulatory proceedings. 


7. Said Code would greatly impede and add unnecessarily to the 
complexity and cost of administering the powers of the Interstate Com- 
merce Commission by isolating hearing officers, boards, and agency mem- 
bers from consulting or being advised by its expert or technical staff 
personnel in proceedings before the Commission. 


8. Said Code would make impossible uniform regulation of trans- 
portation carriers and materially impair the ability of the Commission 
to carry out, under the Interstate Commerce Act, the National Trans- 
portation Policy by transferring from the Commission to a large num- 
ber of uncoordinated hearing officers, the power to make final factual 
decisions. 


9. Said Code in disregard of the fact that the primary function of 
the regulatory agency is to implement, interpret, and prescribe legis- 
lation and legislative policy and not the adjudication of controversies 
between private litigants, and that in performing such functions they 
must have the services of duly qualified experts and technicians, would 
deprive the Commission of its present authority to license as practitioners 
non-lawyer experts and technicians whom, after careful investigation, 
it finds to be possessed of the requisite qualifications. 


10. Said Code would deny the Interstate Commerce Commission 
the right to continue to exercise necessary authority over the qualifica- 
tions, admission and discipline of attorneys and other persons authorized 
to practice before it. 


RESOLVED FURTHER, that the fact that this report is confined 
to the Interstate Commerce Commission is not to be interpreted as indi- 
eating that other regulatory agencies may not be adversely and very 
seriously affected by the proposed Code. Our general information would 
indicate to us that a number of them will be similarly affected. But 
since our knowledge of the other agencies is less specific than our knowl- 
edge of the Interstate Commerce Commission, it seems appropriate to 
confine our action to the latter agency. 


RESOLVED FURTHER, that the officers and appropriate com- 
mittees of this Association be directed to appear before the appropriate 
committees of Congress for the purpose of presenting the view of this 
Association in accordance with the foregoing resolution. 





The complete report of the ‘‘Committee of 100’’ considered and 
adopted at the meeting follows: 
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FOREWORD 


On March 28, 1955, the Commission on Organization of the Execu- 
tive Branch of the Government, commonly and herein called the Hoover 
Commission, submitted to Congress its report on Legal Services and 
Procedure. This report was based upon the Report of a Task Force, 
which also was submitted to Congress on March 31, 1955. 


The Task Force made 74 recommendations, of which 22 related to 
the reorganization of Legal Services in the Government, 45 to Legal 
Procedure and 7 to representation before agencies. Included as a part 
of the Task Force report was proposed legislation embracing a Legal 
Services Act and an Administrative Code. 


The Hoover Commission report contained 20 recommendations deal- 
ing with legal services, 23 dealing with legal procedure, and 8 dealing 
with representation before agencies. It approved Task Force recom- 
mendations dealing with Legal Services, and representation before Agen- 
cies, with some modifications. However 19 of the 23 5 dations deal- 
ing with Legal Procedure (and with the Administrative Code) were approved by 
only 3 out of 12 members of the Commission, were expressly disapproved by 3 





members, and were neither approved nor disapproved by 6, which latter group in- 
cluded Chairman Hoover and Attorney General Brownell. 
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The Association of Interstate Commerce Commission Practitioners 
furnished each member with a copy of the Hoover Commission Report 
on April 19, 1955, accompanied by a letter calling attention to its recom- 
mendations respecting practice before the Interstate Commerce Commis- 
sion and urging the members to give careful study to the report in order 
to get the full import. 

In May 1955 H. R. 6114 and 6115, being the identical bills proposed 
by the Task Force, were introduced, and in July 1955 S. 2540 and 
S. 2541, generally following the text of the bills proposed by the Task 
Force, were introduced in the Senate. 

On September 6, the Executive Committee called a Special Meeting 
of the Association, to be held in Washington on November 3rd and 4th, 
1955, for the purpose of considering the impact of the proposed Adminis- 
trative Code upon the Interstate Commerce Commission, its practice 
and procedure. 

In preparation for this meeting it appointed a special research 
committee of 100 members to which was assigned the duty of reporting 
to the Association with respect to the provisions and effect of the pro- 
posed Administrative Code. This committee was divided into 5 sub- 
committees, dealing respectively with provisions of the Administrative 
Code, imposing (A) limitations upon the jurisdiction of the Interstate 
Commerce Commission, and (B) upon its independence, and in making 
changes (C) in the trial procedures of the Commission; (D) in the deci- 
sion procedure of the Commission and (E) in the status of practitioners 
before the Commission. Each member of this Committee was furnished 
a copy of the reports of the Hoover Commission, the Hoover Task Force, 
the report of the President’s Conference Upon Administrative Procedure, 
and also a comparative text of the proposed Administrative Code and 
the Administrative Procedure Act. Committee Members are shown 
in the Appendix hereto. 

Of the 100 members, 60 did the necessary research work and filed 
comprehensive reports usually dealing with one of the assigned subjects. 
The other 40 were unable to do the research work and made no sub- 
mittal. The report attached is based upon a summarization of the indi- 
vidual reports of the 60 members of the Committee above mentioned. 
After compilation it was circulated among the entire committee of 100 
and adopted as a whole. 


Respectfully submitted, 


JoHN R. TURNEY, 


General Chairman 
November 1, 1955 

















RECOMMENDATION 


The Special Committee of 100 recommends to the Association 
the adoption of a resolution directing the President and other officers 
of the Association to present to the Senate and House of Represen- 
tatives of the United States at the Second Session of the 84th Congress 
the following Memorial: 


TO THE HONORABLE SENATORS AND MEMBERS OF THE HOUSE OF REPRE- 
SENTATIVES OF THE UNITED STATES IN CONGRESS ASSEMBLED: 


The Association of Interstate Commerce Commission Practitioners, an organi- 
zation composed of attorneys-at-law and other persons authorized to practice before 
the Interstate Commerce Commission, respectfully pray the Congress to disapprove 
and reject H. R. 6114 and S. 2541 and all other bills in the Senate or House imple- 
menting the r dations for an Administrative Code by the Task Force of the 
Commission on Organization of the Executive Branch of the Government, dated 
March 31, 1955, for the following reasons: 





1. The basic theory which underlies the proposed Code, namely, that it is 
either feasible or desirable to subject all administrative hearings before Federal 
agencies to a uniform judicialized procedure, is wholly unsound. 


2. Said Code would effectively impair and make impossible the effective regu- 
lation of commerce under the Interstate Commerce Act by requiring that the pro- 
visions of said Act and the discretion of the Interstate Commerce Commission be 
narrowly construed and strictly limited, instead of being accorded the liberal con- 
struction now given them by the courts, by imposing rigid restrictions upon the 
Commission’s powers as well as upon its discretion in exercising them and by de- 
priving the Commission of the power to award reparation and to enforce the Clayton 
Act. 


3. Said Code would impair administrative process by subjecting the Interstate 
Commerce Commission, an independent legislative agency and an arm of the Con- 
gress, to the directives of the Department of Justice, an Executive Department, and 
to judicial superintendence of its actions at all stages of proceedings before it. 


4. Said Code would set aside the present principles of judicial review which 
have been established by the courts as necessary in the public interest, and would 
require a court upon judicial review to substitute its judgment and discretion for 
that of the Interstate Commerce Commission. 


5. Said Code would deprive the Interstate Commerce Commission of control 
over its relatively simple proceedings, procedure and practice and would impose upon 
such agencies pleadings, practice and trial procedures which, however suitable for 
the adjudication of private controversies in United States District Courts, would be 
rigid, complex, costly and time-consuming when applied to regulatory proceedings. 








6. Said Code, contrary to principles expressly recognized by The Supreme 
Court, would too narrowly constrain the Interstate Commerce Commission and similar 
regulatory agencies by technical rules as to the admissibility of proof and evidence in 
adjudicatory proceedings, would require them to abandon rules of evidence which 
have been evolved by such regulatory agencies to fit the issues peculiar to proceedings 
before them, and would require them to apply rules of evidence and requirements 
of proof employed in civil non-jury cases in the United States district courts, which 
are not designed for nor suitable to the trial of quasi-legislative proceedings. 


7. Said Code would greatly impede and add unnecessarily to the complexity 
and cost of administering the powers of the Interstate Commerce Commission by 
isolating hearing officers, boards, and agency members from consulting or being 
advised by its expert or technical staff personnel in proceedings before the Com- 
mission. 


8. Said Code would make impossible uniform regulation of transportation car- 
riers and materially impair the ability of the Commission to carry out, under the 
Interstate Commerce Act, the National Transportation Policy by transferring from 
the Commission to a large number of uncoordinated hearing officers, the power to 
make final factual decisions. 


9. Said Code in disregard of the fact that the primary function of the regu- 
latory agency is to implement, interpret, and prescribe legislation and legislative 
policy and not the adjudication of controversies between private litigants, and that 
in performing such functions they must have the services of duly qualified experts 
and technicians, would deprive the Commission of its present authority to license as 
practitioners non-lawyer experts and technicians whom, after careful investigation, 
it finds to be possessed of the requisite qualifications. 


10. Said Code would deny the Interstate Commerce Commission the right to 
continue to exercise necessary authority over the qualifications, admission and dis- 
cipline of attorneys and other persons authorized to practice before it. 
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Report of Findings 
Topic 1 


The basic theory which underlies the proposed Code, namely, that it is 
either feasible or desirable to subject all administrative hearings be- 
fore — agencies to a uniform judicialized procedure, is wholly 
unsound. 


BASIC THEORY ! 


The framers of the proposed Administrative Code are appalled at 
the apparent lack of uniformity in administrative procedures, and the 
departure from the established norms of judicial procedure. They pro- 
pose to alter this situation by prescribing a uniform code of administra- 
tive procedure patterned as nearly as possible after the rules of civil 
procedure in courts of law, and by applying that uniform code over the 
widest possible range of administrative actions. Thus, under the pro- 
posed Administrative Code all agency hearings required by the Consti- 
tution or by statute would be required to be conducted, in accordance 
with the judicialized code of procedure, whether the hearings are for the 
purpose of rule-making or adjudication as defined in the proposed Code. 
Moreover, in proceedings where no hearing is required, either by the 
Constitution or statute, the Code would nevertheless require, before 
administrative action even of the most routine nature could become effec- 
tive, that a proposed report be prepared and an opportunity for excep- 
tions thereto and intra-agency review be afforded. This judicialization 
of administrative procedures is said to be required in the interest of 
protection of private rights under the administrative process. 


FALLACY 


The great fallacy of this approach is the assumption that all ad- 
ministrative actions are essentially similar in nature and can be effec- 
tuated under precisely similar procedures. It should be self-evident that 
the regulatory agencies such as the Interstate Commerce Commission, 
the Civil Aeronautics Board, or the Federal Power Commission have in 
the nature of their functions little more in common with such police or 
proprietary agencies as the Immigration Service, the Coast Guard or 
the National Park Service, than the mere designation of administrative 
agencies, yet all of them from time to time are required to hold hearings 
in the discharge of their varied administrative functions. To assume, 
however, that a procedure suitable for one agency is likewise suitable 
for another agency performing essentially different functions is to ignore 
the lessons of experience that are embodied in the effective and special- 
ized procedures which have been tailor-made, either by statute or by 
agency practice. Indeed, no effort has been made even in the judicial 
field to formulate uniform rules of procedures for traffic, probate, do- 
mestic relations, criminal, customs, tax and small claims courts. As two 
members of the first Hoover Commission have said, ‘‘the quest for uni- 





1Committee Assignment No. 01—Can ICC Regulatory Functions be compart- 
mentalized into Rulemaking and Adjudicatory Proceedings? 
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formity for uniformity’s sake should not be permitted to disturb rela- 
tionships which have proved successful in practice.’’™* 

It may well be, for example, that it is inappropriate and unfair for 
a primarily police agency to exercise at the same time the function of 
prosecutor and judge. Nevertheless, this does not mean that the Inter- 
state Commerce Commission in prescribing rates for the future with the 
broadest economic impact and great complexity of underlying considera- 
tions should be denied the benefit of the advice and assistance of its 
technical staff in formulating decisions which by their very scope and 
complexity are beyond the wise decision of any one man alone. Yet 
this is precisely the effect of the doctrinaire concept of separation of 
functions espoused by the framers of the Administrative Code. A num- 
ber of other equally cogent examples could be given of the devastating 
impact upon effective agency action of this passion for uniformity of 
procedures where substantive uniformity does not exist, and disregard 
of the absolute necessity for procedures adapted to the ends of justice 
but nevertheless appropriate to the subject matter at hand. 

The Interstate Commerce Commission conducts perhaps half of all 
of the administrative hearings of regulatory agencies in the Federal 
Government, and employs approximately 40 percent of all hearing exami- 
ners. Its functions, however diverse, are largely characterized by their 
quasi-legislative nature. The Commission is essentially an arm of Con- 
gress charged with the responsibility of effectuating the National Trans- 
portation Policy. Actually, most of the activity of a regulatory agency 
is quasi-legislative in nature, and the instances in which it exercises 
quasi-judicial functions are relatively rare. Because the Commission 
conducts hearings in these quasi-legislative proceedings, the framers of 
the Administrative Code would have the hearing procedures conformed 
as nearly as practicable to the trial procedures in the civil courts. Those 
trial procedures are primarily designed for the determination of disputed 
questions of fact as between private litigants. One of the principal 
reasons that the Congress has found it necessary to employ administra- 
tive agencies in effecting its regulatory programs is the fact that the 
courts and judicial procedure proved ineffective in dealing with the com- 
plex questions involved. The regulatory agency is not called upon to 
determine, and has no jurisdiction to determine, as between two private 
parties a disputed ownership, contract, tort or equity. Rather its func- 
tion is to evaluate facts or differences of opinion or inferences drawn 
therefrom in light of a particular regulatory policy and to make decisions 
which will effectuate that policy. Industries are regulated because they 
affect the public interest substantially, and by definition the regulatory 
agency is primarily concerned, not with the settlement of controversies 
between individuals, but with decisions which foster the public interest. 
Nothing is to be gained by applying strict court procedures which have 
already proved ineffective and inappropriate for the task in hand. 
Attorney General Brownell, a member of the Hoover Commission, ex- 
pressed the principle very well when he said: 





1a The Independent Regulatory Commissions, Commission on Organization of 
the Executive Branch of the Government, page 7. 
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‘* Administrative agencies have become an established part of 
vur constitutional government, accepted by the Congress, the judi- 
ciary and the people as an essential part of the governmental struc- 
ture. They were created as a necessary means for protecting public 
interests which could not be suitably protected by the courts or other 
means. The public as a whole is, in effect, a party to all agency 
proceedings, in addition to the specific parties named therein. Ad- 
ministrative agencies must be enabled and permitted to function 
efficiently and effectively if the public interest, which is their pri- 
mary concern, is to be preserved.’’> 


RESULTANT EXPENSE AND DELAY 


Quite apart from the inflexibility which judicialization of adminis- 
trative procedures would introduce into the administrative process, de- 
signed primarily to assure flexibility and effective action, this judiciali- 
zation would lead to untold delay in administrative proceedings and to 
an enormous increase in the cost of those administrative proceedings to 
the Government and to the parties involved. The zeal of the Task Force 
for the preservation and protection of private rights under the adminis- 
trative process appears to have blinded that group entirely to the public 
interest in an expeditious and economical administrative process. The 
Hoover Commission, in connection with its Report on Independent Regu- 
latory Agencies, recognized that the ‘‘growth of cumbersome and costly 
administrative procedures’’ was the paramount problem. It said in 
that report: 


‘‘The Commission makes no comment as to the fairness of existing 
administrative procedures, but the Commission is concerned with the 
growth of cumbersome and costly administrative procedures. All 
of this detail is not required for ‘due process,’ or essential for fair 
and full solution of the various problems.’’ 


The Commission went on to recommend that an advisory agency, aided 
by a group of legal consultants, be established to study ‘‘the causes which 
lead to prolonged hearings, intra-agency appeals, and voluminous 
records,’’ to the end that ‘‘simpler, more efficient and less costly 
methods’’ could be prescribed. The Commission points out that ‘‘ad- 
ministrative justice today unfortunately is not characterized by economy, 
simplicity, and dispatch.’’ 

The Hoover Commission’s Task Force on Independent Regulatory 
Agencies had recommended that one of the most fruitful means of im- 
proving the expedition and efficiency of administrative proceedings 
would be a wider use of informal procedures. It said: 


‘‘For many kinds of regulation the formal quasi-judicial hear- 
ing is an expensive or clumsy device for obtaining necessary infor- 
mation and the fruitful exchange of views. 





1b Letter from Attorney General Brownell to Mr. Ashley Sellers, Chairman, 
Special Committee on Legal Services and Procedures, American Bar "Association, 
dated August 2, 1955. 





‘Some of the commissions use informal methods to settle cer- 
tain kinds of controversies or issues more simply and cheaply than 
by hearing. For example, the Interstate Commerce Commission 
has a Bureau of Informal Cases to settle disputes between shippers 
and carriers although it relies almost entirely on correspondence. 
Our study suggests that the Commission take more active steps to 
encourage such settlements. * * * 

‘‘Many commissions do not seem to have sufficiently explored 
the possibility of using this deviation from the judicial proceeding. 
We recommend that they do so more extensively.’’ 


In 1953, President Eisenhower called a conference designed to con- 
sider the unnecessary delay, expense and volume of records in some ad- 
judicatory and rule-making proceedings in the executive departments 
and administrative agencies. Representatives of the various govern- 
mental departments and agencies, members of the federal judiciary, 
federal trial examiners and members of the bar participated in the con- 
ference. After a careful study the conference formulated specific recom- 
mendations. The conference recommended to the agencies ‘‘that every 
agency consider unnecessary delay, expense, and volume of records in 
adjudicatory and rule-making proceedings to be detrimental to the pub- 
lie interest.’"° The recommendation is described by the Conference 
Report as being ‘‘the underlying philosophical declaration by the con- 
ference.’’ The report states: 


‘*TIt speaks only of delay, expense, etc., which are unnecessary. It 
speaks in terms of the public interest—not the interest of parties, 
governmental or private. It presents a reversal of a growing atti- 
tude toward these long proceedings. It emphasizes the public im- 
portance of efficiency in the administrative process. Many pro- 
cedural consequences flow from this basic concept.’’ 


The conference then went on to implement its basic philosophical 
declaration by specific procedural recommendations looking toward the 
elimination of unnecessary delay, expense and volume of records. 

Attorney General Brownell, who is a member of the Hoover Com- 
mission and who voted to neither approve nor disapprove recommenda- 
tions 29 through 48 of the Task Force, has forcefully pointed out the 
manner in which the proposals contained in the Administrative Code 
would bring about untold delay and additional expense to the Govern- 
ment. In his letter of August 2, 1955, addressed to the Chairman of the 
Special Committee on Legal Services and Procedures of the American 
Bar Association, Attorney General Brownell pointed out that at his 
request a large number of agencies and departments of the government 
had considered the Task Force proposals and that almost unanimously 
those agencies and departments ‘‘believed that the proposals would in- 





¥ E.1. Report of the Conference on Administrative Procedure, 
page 13. 
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crease agency staffs and operating costs, create vast amounts of litiga- 
tion with agencies, delay agency functioning interminably and encumber 
to a very great extent the entire administrative process.’’ ‘‘They felt, 
and I agree,’’ said Attorney General Brownell, ‘‘that our courts, already 
over-burdened, would be presented with a tremendous and continuing 
burden of litigation, requiring many additional judges, and that the total 
resulting increased financial cost to the Government would be stagger- 
ing.’’ Even discounting the agencies’ objections to the extent they may 
be colored by their own interests, the Attorney General was nevertheless 
of the opinion that it was obvious ‘‘that the effect of the proposals upon 
the business and proper administration of the Government would be 
drastic.”’ 


More specifically, the Attorney General pointed out that: 


1. The provisions of the Administrative Code allowing injunctions 
against agency proceedings at intermediate stages would mean 
that the parties who might benefit from obstructing the adminis- 
trative process could persist in resorting to the courts upon 
claims, however unwarranted, that the agency was exceeding its 
Constitutional or statutory authority. When defeated on such 
claims, they could make successful appeals, thereby postponing 
any definitive decision by the agency for years, and forestalling 
during that time the agency’s administration, as directed by 
Congress, of the statutes involved. 

2. The same sort of dilatory tactics would be fostered and en- 
couraged by the recommendations of the Task Force, which 
would permit judicial intervention to interrupt administrative 
investigations and inquiries. 

3. The separation of functions doctrine espoused by the Adminis- 
trative Code, and the cutting off of the agency heads from the 
technical guidance of the expert members of the agency staffs in 
deciding cases, would require the addition of costly duplicating 
expert personnel throughout the agencies. 

4. The requirements with respect to publication in the Federal 
Register would not only lay open to the public a large mass of 
properly confidential material but would also substantially in- 
crease the cost to the Government of publication. 

5. The requirement under the proposed Code of proposed reports, 
exceptions and intra-agency review in routine administrative 
matters where no hearings are required would result in ‘‘a tre- 
mendous additional work load and expense.’’ 


In summary the Attorney General said: 


‘*. . . It seems plain to me from my study of this group of Commis- 
sion and Task Force proposals that, far from achieving the Commis- 
sion’s objectives of attaining economy, efficiency, and improved 
service in the transaction of public business, these proposals would 
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do exactly the contrary. If they did only a small part of the damage 
to the agencies which the latter envision, the proposals should not 
be given serious consideration.”’ 


It thus appears that the Task Force and the framers of the proposed 
Administrative Code have taken a purely one-sided view point in making 
recommendations for the improvement of the administrative process. 
There must be a balancing of interests as between the absolute protection 
of private rights and the public interest in effectiveness of the adminis- 
trative process. Your committee believes that the Task Force has failed 
to give any real consideration to the effect its proposals would have in 
delaying and increasing the expense of the administrative process. Its 
recommendations are at complete cross-purposes with the objectives 
sought by both the Hoover Commission Report on Independent Regu- 
latory Agencies and the President’s Conference on Administrative Pro- 
cedure. Your committee agrees wholeheartedly with the Attorney Gener- 
al that the proposed changes ‘‘ would substantially ‘judicialize’ the ad- 
ministrative process with disastrous results to efficient and effective 
government. ’’ 

Administrative procedures are not perfect and undoubtedly from 
time to time there is infringement of private rights under the adminis- 
trative process. There is no reason, however, to believe that these in- 
fringements are any more frequent or serious than the infringements of 
private rights under the judicial process. This committee is of the 
opinion that particular infringements can be dealt with by particular 
remedies. The Administrative Code with its shotgun approach and 
slavish adherence to procedures developed for the trial of civil cases 
would, for the sake of curing minor and isolated procedural evils, render 
inflexible, ineffective, and perhaps impotent the whole administrative 
process. Even if there were any substantial infringement of private 
rights in the administrative process, it is doubtful that such drastic 
measures would be warranted. Certainly in view of the inability of the 
task force to point out extensive evils, there is no justification for this 
wholesale onslaught upon regulatory agencies which have been perform- 
ing their functions to the general satisfaction of the parties affected by 
their regulations. 




















Topic 2 


Said Code would effectively impair and make impossible the effective 
regulation of commerce under the Interstate Commerce Act by re- 
quiring that the provisions of said Act and the discretion of the Inter- 
state Commerce Commission be narrowly construed and strictly 
limited, instead of being accorded the liberal construction now given 
them by the courts, by imposing rigid restrictions upon the Commis- 
sion’s powers as well as upon its discretion in exercising them and by 
depriving the Commission of the power to award reparation and to 
enforce the Clayton Act. 


PROPOSAL 2 


Section 208(a) of the proposed Administrative Code provides that 
no sanctions shall be imposed and no substantive rule or order issued 
except within the letter, purpose, and intent of applicable statutes and 
the limitations of jurisdiction, powers and authority prescribed by 
statute or otherwise imposed by law. Perhaps no single sentence in the 
Administrative Code has such far-reaching impact on administrative 
Jaw, and certainly no sentence more succinctly expresses the task force’s 
antipathy toward and suspicion of the agencies which are administering 
regulatory programs. The design to limit as narrowly as possible the 
authority and activity of administrative agencies, and to conform their 
procedures as closely as possible to those of courts of law deciding private 
vontroversies, manifests a complete departure from the original and 
developing philosophy of regulation through administrative agencies. 
The administrative agencies of the Interstate Commerce Commission 
type were designed and developed as a means of regulating industries 
affected by the public interest. Generally that came into being because 
Congress and the courfs were no longer able to deal effectively with the 
complex economic problems of the regulated industries, or to provide 
effective regulation in the public interest. The prescription of de- 
tailed legislative regulation requires an intimate and expert knowl- 
edge of the industry to be regulated, and the problems placed before the 
regulatory agency for decisions were problems affecting not private in- 
terests alone with which the courts were accustomed to deal, but also 
affecting the public interest. Once Congress had established a broad 
regulatory program and fixed the regulatory policy, it then became the 
function of the administrative agency, as an informed and expert body, 
to fill in the ‘‘interstices’’ in the Congressional program. The matters 
which come before the administrative agency for decision are not ordi- 
nary disputed questions of primary fact between private litigants, but 
rather broad questions of economics, the significance of which in relation 
to the regulatory policy and program must be analyzed and assessed 
by an expert body which is a guardian of the public interest, rather than 
an umpire between two private litigants. 





2 Committee Assignment 02—Should Interstate Commerce Act be liberally con- 
strued as Remedial Legislation or strictly as in derogation of private rights? 





The proposed Administrative Code overlooks in basic philosophy 
both of these very essential features of the administrative process. First, 
it would insist that the Congress spell out in detail the extent of the 
authority which the administrative agency is to exercise. Its discretion 
is also to be narrowly limited and hemmed in by specific statutory stand- 
ards in each case. The result is that the administrative agency is 
seriously hampered in carrying out one of its primary functions, to wit, 
the development of a detailed and complete system of regulation. Its 
decisional processes at the same time are forced into a procedural mold 
developed primarily for the decision of private controversies. The pro- 
gram proposed by the Administrative Code is in reality reaction which 
would return us substantially to the period before the enactment of the 
Interstate Commerce Act and the beginning of the first regulatory 
agency. The courts have traditionally construed as remedial Congres- 
sional enactments setting up regulatory programs such as the Interstate 
Commerce Act. This committee is of the view that there is no occasion 
to depart from that basic philosophy. 

No better statement of the justification for broad statutes broadly 
construed has been made than that of one earlier Hoover Commission 
Task Force on Regulatory Agencies: 


“A. Nature of the Regulatory Tasks. 


‘‘The most basic fact about the independent regulatory commissions 
is the similarity of the situations with which they were designed to deal. 
The differences among the fields assigned to each agency are obvious, but 
the underlying likeness in the character of their problems is even more 
striking. 

‘*In each case, Congress was convinced that the industry or activity 
required Federal regulation to correct existing or threatened abuses. 
Congress could specify generally the kinds of regulation to be imposed, 
but its ability to legislate detailed rules was limited. For example, with 
respect to carriers or utilities it could direct the regulation of rates, 
service, entry into the field, financial structures, and the relations be- 
tween competing carriers. In varying degrees it has so directed with 
respect to railroads, motor carriers, air carriers, water carriers, pipe 
lines, telephone and telegraph service, gas pipe lines, and electrical 
utilities. 

‘*Or, in another field, Congress could determine to prohibit methods 
of competition which are not socially desirable or activities of employers 
or employees which impede collective bargaining. 

‘*Or Congress could decide that securities issues should be regulated 
to insure full disclosure of information for investors, or that securities 
exchanges should be supervised to insure a fair market free from im- 
proper practices. Again, Congress can decide that credit and money 
should be controlled in the public interest. 

“*Congress can prescribe broad standards to carry out these pur- 
poses. Thus it can direct that rates be fair and just; that service be 
reasonable ; that carriers or utilities should be allowed to enter the busi- 
ness only when it will serve public convenience and necessity; and that 
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the entrant must be fit, willing, and able to perform the service. It can 
forbid unfair methods or practices and may be able to specify some of 
the activities forbidden. 

‘‘But in these fields Congress can seldom prescribe detailed rules 
which are self-enforcing. What is a fair rate depends on many circum- 
stances ; and these circumstances may change as time passes and economic 
conditions or the technology of the industry change. The same is true 
of reasonable service. Similarly, whether a carrier or utility should be 
allowed to serve a particular route or area depends on many factors 
which will vary as the industry evolves, the need for such service grows 
or declines, and so forth. 

‘‘Thus effective regulation does not permit a rigid and detailed 
statute. 

‘In the first place, Congress cannot possibly devote the time and 
effort which would be required to develop an intelligent scheme of de- 
tailed rules at the time the statute is adopted. To do so would require 
expertness which members of legislature could hardly achieve along with 
the discharge of their other duties. 

‘“TIn the second place, even if time and skill were available, the solu- 
tion of many of these problems of regulation can be worked out only by 
trial and error, and thus could not be embodied in a definitive statute 
unless Congress were prepared to devote continuous attention to adapt- 
ing and applying the statute in the light of experience. 

‘*TIn the third place, the conditions of the industry and the economic 
context in which it operates are constantly changing in some degree. 
In some fields, such as air carriers or communications, the rate of de- 
velopment is so rapid as to be staggering. In others, such as railroads, 
conditions change more slowly but still change as new and competing 
services develop. 

‘The upshot is that Congress must delegate wide latitude to some 
agency in order to keep regulation in such areas sufficiently flexible and 
adapted to the varying conditions and methods.’’* 

The question whether the Interstate Commerce Act and related 
acts of Congress administered by the Commission shall be called 
‘‘remedial’’ and thus be accorded ‘‘liberal’’ construction, or be treated 
as ‘‘penal’’ or in ‘‘derogation of common or private right’’ is not capable 
of a single answer. Some statutes may be single enough in purpose and 
language to permit such clear, simple classification, but that is not true 
of the Acts administered by the principal federal regulatory agencies. 
Nor it is neessary to validity of an act of Congress that it be so narrow 
in scope. 

The Interstate Commerce Act (and the supplementary acts) has 
several distinct, yet related purposes. It is to a considerable extent 
declaratory, in that it removes doubt as to duties and rights at the 
common law as between shippers and carriers (Interstate Commerce 
Commission v. Cincinnati, N. O. & T. P. Ry. Co., 167 U. S. 479); 
it is remedial in that it enlarges or restrains the operation of former 





8 Task Force Report on Regulatory Commissions, Commission on Organization 
of the Executive Branch of the Government, January, 1949, Appendix N pages 18-19. 
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law, whether common or statutory, and in important respects presribed 
new rights and duties (compare Arizona Grocery Co. v. Atchison, T. 
& 8. F. Ry. Co., 284 U. S. 370) ; affirmative, in that its remedial features 
affirm a new rule without prohibiting the observance of the old (com- 
pare Hoch-Smith Resolution and Ann Arbor R. Co. v. United States, 
281 U. S. 658); penal, in that for its violation in certain respects 
criminal punishment by fine or imprisonment, are provided (United 
States v. Fruit Growers Exp. Co., 279 U. 8S. 363) -which require ‘‘a 
reasonably strict construction of the language used to effect the par- 
ticular purpose that Congress had in mind.’’ The relative degree of 
strictness or liberality properly employed in construction, interpretation, 
and application, vary accordingly. The Administrative Code proposes 
an unduly broad, arbitrary and hasty generalized classification of the 
provisions of the regulatory acts as though they all required the strict 
construction of a penal statute. 

The great purpose of the Congress was ‘‘to cut up by the roots every 
form of discrimination, favoritism, and inequality’’ (Lowisville & N. R. 
Co. v. Mottley, 219 U. S. 467), and for that purpose to provide an 
effective means for redressing the wrongs resulting from unjust discrimi- 
nation and undue preference (Texas & P. R. Co. v. Abilene Cotton Oil 
Co., 204 U. S. 426), and to secure equality of rates (New York, N. H. 
& H. R. Co. v. Interstate Commerce Commission, 200 U. S. 361). As such, 
it is entitled to receive that interpretation which reasonably accomplishes 
the great public purpose which it was enacted to subserve (New York, 
N. H. & H. R. Co. v. United States, supra.) To accomplish the great 
purpose of Congress—which has persisted throughout the years, and been 
strengthened and extended by scores of successive amendments—‘‘ The 
provisions of the * * * Act against the giving of any undue or unreason- 
able preference by a carrier must be given a reasonable construction 
with a view to carrying out all the provisions of the Act, and to make 
every part of it effective in accordance with the intention of Congress.’’ 
(Pennsylvania R. Co. v. United States, 236 U. S. 351). 

As the Act has been extended to new subjects, the original purpose, 
as stated, has persisted. Thus, although it is familiar law that provisos 
by way of exemption from general obligations are strictly interpreted 
by confining their meaning and obligation to the necessary significance 
of the words, the Motor Carrier Act, 1935 was held to be remedial and 
to be construed liberally, and its proviso defining exemptions was to be 
read in harmony with the rest of the measure and to be held to extend 
only to carriers plainly within its terms (McDonald v. Thompson, 305 
U. 8. 263; Gregg Cartage & Storage Co. v. United States, 316 U. S. 74). 

While the Safety Appliance Act of 1893 provided a penalty for 
violations of its provisions and in that aspect was penal, as the design 
to give relief was more dominant than to inflict punishment, it was 
held to fall within the rule applicable to statutes to prevent fraud upon 
the revenues, and the collection of customs, that rule not requiring 
absolute strictness of construction. Therefore the courts held that the 
act, being remedial and humanitarian, should be broadly construed, 
without that strictness which would defeat the intention of Congress. 
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(Johnson v. Southern Pac. Co., 196 U. S. 1, and numerous decisions of 
the District Courts cited, 4 Inters. Com. Acts Ann., p. 3228-9, note 6.) 
The same principle has been extended to the Hours of Service Act (see 
eases cited, 4 Inters. Com. Acts Ann., p. 3325, n. 9) ; and to the Locomo- 
tive Inspection Act (Napier v. Atlantic Coast Line R. Co., 272 U. S. 
605). 

In determining the intent of Congress, the declaration of Congress 
as to the degree of liberality which shall be observed in its administration 
or enforcement doubtless must be taken into acount, as being one 
method of determining what was the true intent in enacting the Statute. 
Congress has in effect so expressed itself by the Declaration of National 
Transportation Policy of 1940: 


The 1940 Act was intended, together with the old law, to provide 
a completely integrated regulatory system over motor, railroad, 
and water carriers. 


(United States v. Pennsylvania R. Co., 323 U. S. 612). As long as that 
policy stands, every provision of the Act and the supplemental acts must 
be construed and administered so as to effectuate, and as not to make 
in any wise futile, the purposes there expressed by Congress. 

If regulation is to be effective in achieving the Congressional goal 
and consonant with the public interest, it is imperative that the adminis- 
trative agency retain broad powers and discretion to deal effectively 
with regulatory problems as they present themselves. An over-zealous 
regard for private rights in derogation of the broader public interest, 
which the Administrative Code manifests, we believe is destructive of 
the public welfare, and certainly insofar as the Interstate Commerce 
Commission is concerned, creates a straw man in the absence of any 
complaint from the persons regulated. 


LIMITATION OF POWER AND DISCRETION IN LICENSE TERMS AND 
CONDITIONS + 


The provisions of the Code relating to agency imposition of terms 
and conditions illustrate in a specific context the Task Force philosophy 
of an agency of narrowly limited power and discretion whose exercise of 
discretion even within that limited field is always subject to upset 
by the reviewing court. 

Section 9(b) of the Administrative Procedure Act now governs the 
exercise of the licensing function by administrative agencies. The 
section prescribes general procedures for licensing, guarantees notice 
and opportunity to demonstrate compliance to licensees in license revo- 
cation proceedings, and provides for the continuation of licenses during 
the pendency of applications for new or renewal licenses. Section 203 
of the Administrative Code makes the following significant changes in 
Section 9(b) : 


4 Committee Assignment 03—Should the Commission’s discretion to impose terms 
and conditions upon carrier authority to operate (Certificates, Permits Licenses) 
or to issue Securities, etc., be superseded by specific provision of terms and conditions 
which it may impose? 








1. Terms and conditions of licenses are made invalid if a reviewing 
court finds them not clearly in the public interest or not within 
the purposes, scope, or stated terms of the enabling statute. 


2. In revocation proceedings the licensee is accorded an opportunity 
to submit written data and arguments, and the agency is no longer 
permitted to revoke licenses summarily where there has been 


wilfulness, but only where the public health, safety or morals 
require.* 


3. Existing licenses are continued in effect during the pendency 
of renewal proceedings until there has been an opportunity for 
judicial review. 


The agency’s present discretion to impose terms and conditions 
upon licenses issued by it would be severely limited by Section 203 
of the Administrative Code. First, the agency would be able only to 
prescribe terms and conditions which are ‘‘within the purposes, scope, or 
stated terms of the statute.’’ The Interstate Commerce Act presently 
accords wide discretion to the Commission in the issuance of certificates 
of public convenience and necessity and other licensing activities. For 
example, Section 208 of the Interstate Commerce Act provides that the 
Commission may at the time of issuance, or from time to time thereafter, 
attach to the exercise of the privileges granted by the certificate ‘‘such 
reasonable terms, conditions, and limitations as the public convenience 
and necessity may from time to time require... ’’ Similar broad discre- 
tion is accorded by Section 5(2)(b) relating to unification of carriers, 
and by Section 20a(3). However, Section 203 of the Administrative 
Code, if enacted, would undoubtedly limit markedly the scope of the 
Commission’s discretion in imposing terms and conditions upon licenses. 
Second, even though the Commission were found to be acting ‘‘ within the 
purposes, scope, or stated terms of the statute,’’ a reviewing court might 
nevertheless strike down any terms or conditions imposed upon a license 
if it found that those terms and conditions were not ‘‘plainly and 
reasonably in the public interest.’’ This appears to be an unabashed 
substitution of judicial discretion for agency discretion. Through the 
whole history of the development of the administrative process the courts 
have wisely refrained from substituting their own judgment in matters 
of discretion for that of the agency. Here the Administrative Code 
would reverse completely this whole body of judicial precedent. This 
proposed action is all the more remarkable in view of the fact that 
neither the Task Force report nor the Hoover Commission report cites 
any instance in which the agency discretion to impose terms and con- 
ditions on licenses has been abused. So far as we are advised, there 
has been no complaint of abuse of discretion by the Interstate Commerce 
Commission in the imposition of terms and conditions, although of course 
from time to time there has been litigation over the validity or propriety 





4a The Senate draft considerably softens this provision by allowing summary 
revocation where there is wilful or flagrant conduct, and it also allows summary 
revocation where the public welfare, as distinguished from morals, so requires. 
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of terms and conditions imposed. It appears that the proposed limita- 
tion of agency power and discretion in this matter is but a specific 
exemplification of the basic philosophy of the framers of the Administra- 
tive Code, which abhors the continuation of the broad discretion accorded 
regulatory agencies. The committee recommends that this provision not 
be adopted since it would destroy necessary flexibility in the licensing 
procedure and would hamstring the agency charged with the regulatory 
responsibility in the accomplishment of its assigned objectives. 


We believe there can be no serious quarrel with the proposal to 
accord to licensees in revocation proceedings an opportunity to submit 
written data, views, and arguments to the agency. However, the Ad- 
ministrative Code goes much further and would remove the present 
power of the agencies to revoke or suspend licenses summarily where 
there has been wilfulness or where the public health, interest or safety 
is involved. Under the House version of the Administrative Code, the 
only grounds for summary procedure in revocation cases would 
be where public health, safety or morals unavoidably or imperatively 
require emergency action. Obviously this standard is much stricter 
than the standards now provided in Section 9(b) of the Administrative 
Procedure Act. Again, neither the Task Force nor the Hoover Com- 
mission cites any instance in which any agency is alleged to have 
arbitrarily invoked summary procedure in a revocation case. The Task 
Force report does point out an instance in which the Federal Com- 
munications Commission is alleged to have prejudged a license renewal 
ease, but this does not appear to have any relevance to the particular 
recommendation which the Task Force and the Hoover Commission 
advance. We are not informed of any instance in which the Interstate 
Commerce Commission or any other agency is alleged to have infringed 
upon the rights of any party in license revocation proceedings through 
summary action. The committee accordingly would recommend that 
this provision of the Administrative Code not be adopted, since it 
appears to serve no useful purpose and seriously hampers the power 
of the regulatory agency to act effectively through suspension or revoca- 
tion of licenses by removing unnecessarily a very powerful sanction. 

The present provisions of Section 9(b) of the Administrative Pro- 
cedure Act relating to the continuation of an existing license during the 
pendency of renewal proceedings before the agency are extended in scope 
to provide for continuation during the time necessary to secure judicial 
review. Again, the modification does not appear to be responsive to any 
real defect in present procedure, but to a doctrinaire concept that judi- 
cial review should be available in all cases and under all conditions. 
Actually, in present practice, Commission orders denying licenses are 
reviewable in three-judge courts which can either issue temporary orders 
restraining the effectiveness of the agency order, or, as is more frequently 
the case, the Commission will voluntarily postpone the effective date of 
its order pending judicial review. The present procedures have pro- 
duced satisfactory results and so far as the committee is advised have 
never occasioned any complaint from the Bar or the parties regulated. 
Since there is presently no time limit other than that imputed from the 
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doctrine of laches on judicial review of Commission orders, it would ap- 
pear that the proposed provision would introduce uncertainty as to the 
period constituting a reasonable opportunity for judicial review, whereas 
under present procedure the date of termination of a license is precise 


and definite. Accordingly, the committee recommends against the adop- 
tion of this provision. 


REMOVAL OF JURISDICTION 5 


Part IV of the Report of the Commission on Organization of the 
Executive Branch of the Government (The Hoover Commission) on 
Legal Services and Procedures is entitled ‘‘Transfer of Judicial Func- 
tions of Administrative Agencies to the Courts.’’ In this section of its 
report, the Hoover Commission takes the broad position that any com- 
mingling of judicial with legislative and executive powers in an adminis- 
trative agency is improper except ‘‘where the Congress finds that it is 
necessary to the effective performance of the regulatory responsibilities 
of the Federal Government.’’® The Hoover Commission makes it clear 
that, in its opinion, if any proceeding is ‘‘strictly judicial in nature, and 
the remedy afforded by the agency is one characteristically granted by 
courts,’’ the process of decision should be transferred to the courts.” 
Thus, the Hoover Commission suggests that the Interstate Commerce 
Commission should be divested of its authority to enter reparations 
orders and recommends that a study be made to see whether this and 
similar functions of other agencies may be transferred to the courts. 

The Hoover Commission further recommends that where ‘‘judicial’’ 
functions performed by administrative agencies cannot readily be im- 
posed upon existing courts of general jurisdiction, they should be trans- 
ferred to a new court of special jurisdiction to be known as the Adminis- 
trative Court of the United States, which would be divided into sections 
based upon the subject matter of the proceeding. It is proposed that, 
at present, the court should consist of three sections, one of which will 
assume the jurisdiction of the present Tax Court, one to have jurisdic- 


tion over trade regulation, and the third to be concerned with labor 
matters. 


The Hoover Commission’s report (p. 87) contemplates that addi- 
tional sections of the Administrative Court may be added from time 
to time to take jurisdiction of other types of proceedings, but the 
court is regarded only as an ‘‘intermediate stage’’ in the eventual 
transfer of all judicial activities from administrative agencies to 
courts of general jurisdiction. 


REPARATIONS CASES 
The Code specifically provides for the transfer to Federal District 


Courts and State Courts of the exclusive power to award reparations in 
cases involving violations of the Interstate Commerce Act. The ICC 





5 Committee Assignment 07—Should Commission’s Power to award Reparation 
under Part I be transferred to and vested exclusively in the Courts? 

6 Hoover Commission Report, p. 84. 
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would be deprived of the jurisdiction which it presently exercises in such 
cases under Section 16 of the Interstate Commerce Act. 

This proposed change in existing law is based upon Recommenda- 
tion 50 of the Hoover Commission Report on Legal Services and Proce- 
dure and Recommendation No. 62 of the Task Force Report. As to repa- 
ration orders of the ICC, the Task Force said: 


‘Nevertheless, a separate action is required in the courts to enforce 
any order for reparations which may be entered. In that action 
the order of the agency is given prima facie effect, even though the 
agency may not have been required to comply with ordinary rules 
of evidence in making the order, Louisville & N. R. Co. v. Sloss- 
Sheffield Steel & Iron Co., 295 Fed. 53 (CCA La. 1923), aff’d, and 
cert. denied, 269 U. S. 217 (1925). Such damage cases between 
private parties are thus in effect considered first by an agency and 
then by a court, without assuring full protection of legal rights at 
either stage, see United States v. Kansas City So. Ry. Co., 23 L. W. 
2343 (8th Cir., Jan. 10, 1955). (At page 245 Task Force Report 
on Legal Services and Procedure). 


It is interesting to note that the case of United States v. Kansas City 
So. Ry. Co., referred to by the Task Force, was an instance in which 
the court held a suit in abeyance pending submission to the ICC of the 
question of reasonableness of the rate involved. 

H. R. 6114 is not clear on the question of whether courts would have 
to decide questions of reasonableness of rates for themselves or whether 
they could still hold cases in abeyance while that question and other 
administrative questions were referred to the ICC for initial decision. 
Apparently the Task Force intended the latter. 


THE POSITION OF THE ICC 


The ICC, in its statement dealing with the Hoover Commission’s 
report on legal services, has expressed the view that it does not agree 
with the proposed transfer of the exclusive jurisdiction to grant repara- 
tions to the courts. In substance, the ICC points out that: 

1. Reparation proceedings are generally interlaced with proceed- 
ings involving determination of lawful rates for the future. Moreover, 
only rarely is a reparation order taken to court. Such proceedings are 
generally disposed of in the Commission. 

2. The need for consistency and uniformity makes it essential that 
administrative questions, such as the reasonableness of rates, first be 
passed upon by the ICC. The courts have recognized this and have de- 
veloped what is generally known as the ‘‘ primary jurisdiction doctrine’’ 
to cover the situation. Such cases as Tezas & Pac. Ry. v. Abilene 
Cotton Oil Co., 204 U. S. 426 (1907), and Great Northern Ry. v. Mer- 
chants Elevator Co., 259 U. S. 285 (1922), illustrate the principle. See 
Davis, Administrative Law, 664-675 (1951). 
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The proposed amendment poses this dilemma: 


1. If the courts had to delay acting in a reparations case until 
the ICC had made an administrative determination, the practical result 
would be to double the burden of litigation, with no substantial benefit 
to anybody. Nearly all reparations cases involve the question of reason- 
ableness of rates and nearly all reparations cases are disposed of by the 
Commission without the necessity of court proceedings. The proposed 
amendment, therefore, would mean that a court action would be filed and 
held in abeyance while the Commission took precisely the same action 
as it now takes in the absence of a court proceeding. When the Com- 
mission’s decision was made known to the court, the court would have 
to accept it without question, or there would have to be a second litiga- 
tion in every case. In either event, there would seem to be no point in 
requiring resort to the courts prior to determination by the ICC of the 
administrative question of reasonableness. 

2. If the proposed amendment contemplates that the courts will 
decide the cases without referring administrative questions to the ICC, 
it would substantially impair the ICC’s ability to carry out the Na- 
tional Transportation Policy and administer the Interstate Commerce 
Act. For the ICC cannot regulate transportation agencies if at the 
same time there are hundreds of courts which are passing upon the 
reasonableness and lawfulness of rates maintained by such agencies. 
This is an area where uniformity is imperative, and since reparation 
decisions are part and parcel of the regulatory process, the ICC should 
not be deprived of its present jurisdiction. 

Finally, it should be pointed out that so far as the Association is 
aware there is no widespread dissatisfaction with the present law. There 
are some complaints of the practices of so-called ‘‘claim sharks,’’ but the 
remedy for this evil lies not in depriving the ICC of power in reparation 
eases, but in depriving unethical practitioners of their right to practice 
before the ICC. 

Carriers and shippers alike recognize that the ICC’s jurisdiction in 
reparation proceedings is only a small part of its overall jurisdiction. 
But they know jurisdiction in such proceedings is an important part of 
the pattern of regulation contemplated by the Interstate Commerce Act. 


CLAYTON ACT ENFORCEMENT & 


Recommendation 51 of the Hoover Commission Report reads in 
pertinent part: 


‘‘An Administrative Court of the United States should be estab- 
lished with three sections as follows— 





8 Committee Assignment 08—Should Commission’s Power to issue Cease & Desist 
orders under the Clayton Act be transferred to a proposed Administrative Court? 
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‘*(b) A Trade Section which should have the limited jurisdiction 
in the trade regulation field now vested in the Federal Trade Com- 
mission, the Interstate Commerce Commission, the Federal Com- 
munications Commission, the Civil Aeronautics Board, the United 
States Tariff Commission, the Federal Power Commission, the De- 
partment of the Interior, and the Department of Agriculture; and 


‘‘It is further recommended that Congress study and determine 
whether the Trade Section and the new Labor Section of the Ad- 
ministrative Court should have original or appellate jurisdiction.’’ 


In support of this part of its recommendation, the Hoover Commis- 
sion stated as follows: 


‘‘* * * At present a number of agencies and executive departments 
attempt to enforce, through injunctive orders, statutes declaring un- 
lawful unfair methods of competition and unfair or deceptive trade 
practices. Considerable confusion exists as to the jurisdiction of the 
various agencies and departments in this field. More uniform and 
effective enforcement of these laws will be gained by transferring 
this function to a special court.’” 


This recommendation of the Hoover Commission Report originated 
with the Commission’s task force. The general approach of the task 
force, like that of the Commission itself, was that judicial functions, such 
as the imposition of money penalties, the award of reparations, and the 
issuance of injunctive orders should be transferred to the courts wherever 
possible.° Thus, in effect, administrative agencies would become essen- 
tially prosecuting authorities in their respective fields, bringing actions 
before the appropriate sections of the Administrative Court. 

Recommendation No. 64 of the task force ™ is substantially identical 
with that portion of Recommendation No. 51 of the Hoover Commission 
quoted above (relating to establishment of the Trade Section of the 
Administrative Court). In support of its recommendation, the task 
force stated that, while the Department of Justice and the Federal Trade 
Commission have primary responsibility in the field of trade regulation, 
a number of other agencies, including the Interstate Commerce Com- 
mission, exercise limited authority to enforce antitrust legislation in their 
fields of special competence, usually through the issuance of cease and 
desist orders. The authority to which the task force refers is Section 11 
of the Clayton Act (15 U.S. C. § 21), which provides that the Interstate 
Commerce Commission has authority to enforce compliance with Sec- 
tions 2, 3, 7 and 8 of the Clayton Act (15 U. S. C. §§ 13, 14, 18 and 19) 
‘‘where applicable to common carriers subject to the Interstate Com- 





® Hoover Commission Report, p. 86. 

10 Task Force Report, p. 242. The task force felt that the exercise by adminis- 
trative agencies of injunctive power in the form of a cease and desist order was 
particularly objectionable. Jd., p. 245. 

11 Task Force Report, p. 356, 
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merce Act, as amended.’’!* Thus, the practical effect of the task force’s 
recommendation, and that of the Hoover Commission, is to transfer from 
the Interstate Commerce Commission to the Trade Section of the Ad- 
ministrative Court authority to enforce Sections 2, 3, 7 and 8 of the 
Clayton Act in cases involving common carriers subject to I. C. C. juris- 
diction. 

Before turning to the provisions of the four sections of the Clayton 
Act involved in the Hoover Commission’s recommendation, the reasons 
underlying the action of the task force should be noted. The task force 
first refers to the fact that a number of different agencies are attempting 
to enforce the same statutory provisions and states: 


**Consequences of this wide distribution of antitrust enforcement 
authority are ineffective controls in many fields, inconsistent and 
disparate interpretations of common statutory language, inefficient 
administration of the law, and inadequate protection of private 
rights. ’’!% 


The report states that actions to prevent unfair competition and 
monopolistic practices have a common law origin and that the courts are 
best equipped to apply the principles that have evolved to various fact 
situations. The task force then refers to two long and ill-fated enforce- 
ment proceedings, one brought before the Federal Reserve Board and the 
other before the Federal Trade Commission, as evidence of the ineffi- 
ciency of administrative handling of these matters. It concludes, finally, 
that the agencies involved may properly act as investigators and attempt 
through informal procedures to obtain compliance with the law but that 
formal proceedings leading to cease and desist orders should be brought 
before the Administrative Court. 

In sum, the recommendation of the Hoover Commission in this area 
seems to rest on the desire for (1) uniformity in interpretation, and 
(2) efficiency in decision. Underlying both of these rationalizations, 
however, is the Commission’s basic antipathy toward the exercise by 
administrative agencies of the adjudicatory function. 


THE CLAYTON ACT PROVISIONS INVOLVED 


Section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act (15 U. 8. C. § 13), forbids any person engaged in commerce to dis- 
criminate in price between different purchasers of commodities of like 
grade and quality, where the effect of such discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly. Since this 
section refers only to discrimination in the sale of commodities, and 
does not extend to discriminations in the price of services per sé, it is 
very doubtful whether the provision applies to common carriers at all. 
Moreover, Section 2 of the Interstate Commerce Act (49 U. S. C. § 2) 
specifically prohibits carriers from discriminating between customers in 





12 Section 11 vests similar authority in the F. C. C., the C. A. B, and the Federal 
Reserve Board where companies subject to their respective jurisdictions are involved 
and in the Federal Trade Commission in all other cases. 

13 Task Force Report, pp. 250-51. 














their charges for transportation services, while Section 3 (49 U. S. C. 





§ 3) prohibits the granting of a preference to any person ‘‘in any re- 
spect whatsoever.’’ Thus, the Interstate Commerce Act contains a 
counterpart of Section 2 of the Clayton Act that is specifically applicable 
to carriers and to the services they render. 

Section 3 of the Clayton Act (15 U. S. C. § 14) prohibits a seller 
from conditioning the sale or lease of property upon the buyer’s agree- 
ment not to use or deal in the goods of a competitor of the seller—4.e., 
exclusive dealer contracts. As in the case of Section 2, Section 3 does 
not seem applicable to the services performed by carriers or contracts 
relating thereto, since it refers only to sale or leases of goods, wares, 
merchandise, machinery, supplies or other commodities. 

One case, Fruit Growers Express, Inc. v. Federal Trade Commission, 
274 Fed. 205 (C. C. A. 7, 1921) suggests the contrary. There, the 
F. T. C. had charged that the Fruit Growers Express Company had 
violated Section 3 of the Clayton Act by entering into a contract with 
certain railroads (in connection with movement of the Georgia peach 
erop) whereby the railroads would use Fruit Growers’ cars exclusively. 
But the court referred to the provision of Section 11 of the Clayton Act 
that gives the I. C. C. exclusive jurisdiction to enforce compliance with 
Section 3 ‘‘where applicable to common ecarriers’’ and held that, since 
the action ‘‘involved common carriers and tended to very greatly affect 
their business,’’ the I. C. C., rather than the F. T. C., has jurisdiction. 

This holding seems difficult to justify. If Fruit Growers had itself 
been a carrier subject to the Interstate Commerce Act, the decision would 
have been proper. But it is doubtful whether a seller or lessor comes 
within I. C. C. jurisdiction simply because it sells or leases property to a 
railroad, and it seems clear that Section 3 would be ‘‘applicable to com- 
mon carriers’’ only when the carrier was itself the seller or lessor. In 
other words, only in the unlikely event that a common carrier sought to 
enter into an exclusive dealer agreement with a purchaser or lessee 
would Section 3 apply. 

It may thus be concluded that Sections 2 and 3 of the Clayton Act 
have little or no applicability to common carriers subject to I. C. C. 
jurisdiction. While transfer of jurisdiction to enforce these sections 
from the I. C. C. to the Administrative Court would have little practical 
effect, it would be a useless act and might possibly lead to some inference 
that carriers were intended to come within these sections. More im- 
portant, however, are the considerations that will be discussed in con- 
nection with transfer of I. C. C. jurisdiction over Sections 7 and 8 of 
the Clayton Act. 

Section 7 of the Clayton Act (15 U. 8. C. § 18) prohibits a corpora- 
tion engaged in commerce from acquiring stock in another corporation 
where the effect of such acquisition may be substantially to lessen com- 





14 The .e5 Court granted certiorari but then dismissed the writ on stipula- 
tion. 260 U. S. 629. ; 

15 A 1950 amendment extended the prohibition to the acquisition of assets of 
another corporation by a corporation “subject to the jurisdiction of the Federal 
Trade Commission.” This probably would not include common carriers subject to 
I. C. C. jurisdiction. 











petition or tend to create a monopoly. Section 7 also contains a para- 
graph providing that nothing contained therein shall prohibit a common 
carrier from aiding in the construction of or acquiring feeder short lines 
or from extending its lines by stock acquisition or otherwise if there is 
no substantial competition between the company extending its lines and 
the company whose stock or property is acquired. Finally, Section 7 
provides that nothing contained therein shall apply ‘‘to transactions 
duly consummated pursuant to authority given by the * * * Interstate 
Commerce Commission * * *’’ and other agencies. 

At the time the Clayton Act was passed in 1914, the Interstate Com- 
merce Commission had no independent jurisdiction over mergers and 
acquisitions under the Interstate Commerce Act. Subsequently, how- 
ever, Section 5 of the Interstate Commerce Act was amended ?* to give 
the Commission specific authority over such acquisitions and consolida- 
tions, and Section 5(8) explicitly relieved carriers from the operation 
of the antitrust laws with respect to acquisitions and consolidations ap- 
proved by the Commission.1* The considerations to be given effect by 
the Commission in considering proposed acquisitions and consolidations 
are spelled out in detail in Section 5, all to the end that carriers will be 
able to provide ‘‘adequate transportation service to the public.’’ 

The effect of transferring jurisdiction over Section 7 of the Clayton 
Act from the I. C. C. to the Administrative Court, in the case of common 
carriers, would be confusion at best—at worst, divided and conflicting 
authority. In the first place, if Section 7 were not amended ?* it still 
would not, by its very terms, apply to ‘‘transactions duly consummated 
pursuant to authority given by’’ the Interstate Commerce Commission. 
Thus, the transfer of jurisdiction over Section 7 proceedings would have 
no effect but to confuse matters. 

However, if this proviso of Section 7 were repealed or if the Ad- 
ministrative Court were to assume jurisdiction over acquisitions by car- 
riers despite the express terms of Section 7, the result would be a clear 
conflict between the Commission’s authority under Section 5 of the Inter- 
state Commerce Act and that of the Administrative Court. This recom- 
mendation of the Hoover Commission thus appears to have been made 
without sufficient analysis or real understanding of the interrelation of 
the two statutes.® 





16 By the Transportation Act of 1920. 

17 The Commission’s authority was redefined and expanded by the Transporta- 
tion Act of 1940. Transactions approved by the Commission are exempted from the 
antitrust laws by Section 5(11) of the Act as amended. 

18 The Bill that has been introduced to effectuate the Hoover Commission’s 
proposals (H. R. 6114) does not amend Section 7 but merely provides that the Trade 
Section of the Administrative Court shall have jurisdiction to conduct proceedings, 
issue orders, etc., under Section 11 of the Clayton Act, (see Sec. 410 of H. R. 6114). 

19 The Interstate Commerce Commission has on several occasions in the past 
brought Clayton Act (i. e. Section 7) proceedings against carriers and has issued 
cease and desist orders thereunder. See, e.g., Interstate Commerce Commission v. 
Pennsylvania R. Co., 169 |. C. C. 618 (1930), where the Pennsylvania attempted to 
acquire the stock of the Lehigh Valley and the Wabash through the agency of a 
non-carrier investment company. Under the expanded provisions of Section 5 of 
the Interstate Commerce Act (particularly paragraph (6) defining “affiliation with 
a carrier”), the likelihood of such a proceeding is substantially reduced, since Com- 
mission approval would be necessary in the first instance. 
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More basic, however, is what seems to be a fallacy in the premise 
underlying the Hoover Commission’s recommendation, namely that there 
must be ‘‘ uniformity’’ in the administration of the antitrust laws without 
regard to the peculiarities of the industry involved. The fact that the 
‘*public’’ interest may well sanction a railroad consolidation that would 
contravene the antitrust laws is illustrated by United States v. Southern 
Pacific Co. 259 U. 8. 214 (1922) and Control of Central Pacific Railway, 
76 I. C. C. 508 (1923). In the Southern Pacific case the Supreme Court 
had held that the Southern Pacific’s ownership of the Central Pacific 
violated the anti-trust laws and directed divestment. Soon after, the 
Southern Pacific applied to the I. C. C. under Section 5 to acquire 
control of the Central Pacific, which the Commission found to be in 
the ‘‘ public interest’’ because of the greater efficiency and better service 
that would result from unified control. While the Commission does 
not ignore competitive considerations in determining whether mergers 
and acquisitions are in the public interest,” it is clear that other factors 
must also be given weight if the national transportation policy is to be 
effectuated. 

Again, in McLean Trucking Co. v. United States, 321 U. S. 67 
(1944) the Commission approved, and the Supreme Court upheld, 
consolidation of the seven largest eastern motor carriers, most of which 
had competed with each other, since safety, efficiency and economy of 
operation would be enhanced by the consolidation. Upon appeal it was 
contended that the Commission failed to give due weight to the pro- 
hibitions and policies of the antitrust laws, but a majority of the 
Supreme Court upheld the Commission’s reasoning that ‘‘as a factor in 
determining the propriety of motor-carrier consolidations, the preserva- 
tion of competition among carriers, although still a value, is significant 
chiefly as it aids in the attainment of the objectives of the national 
transportation policy.’’ (Id. at 85-86). In weighing the significance 
of any factor in each case, the Court stated, 


‘‘* * * the wisdom and experience of that Commission, not of the 
courts, must determine whether the proposed consolidation is ‘con- 
sistent with the public interest.’’’ (Id. at 87-88). 


The fact that the railroad industry must act cooperatively in a 
manner which, in other industries, would violate the antitrust laws was 
recognized by Congress in the enactment of the Reed-Buiwinkle Act, 
49 U.S. C. § 5b, exempting agreements approved by the Commission from 
the operation of the antitrust laws. Following Georgia v. Pennsylvania 
R. Co., 324 U.S. 489 (1945), which had held the rate conference device 
that had been sanctioned and encouraged by the I. C. C. for many years 
to be violative of the antitrust laws, Congress specifically noted that 
there must be an accommodation between ‘‘two important policies. 
* * * One is the policy set forth in the antitrust laws, that restraint of 
commerce is not in the public interest. The other is the policy set forth 





20In some cases, the elimination of competition is on controlling weight. 
See Chesapeake & Ohio Ry. Co. Purchase, 271 I. C. C. 5, 1948). 
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in the Interstate Commerce Act, particularly in the national transporta- 
tion policy.’ The Committee reports also make the following statement 
pertinent to the present proposal: 


‘Tt is obvious that confusion and uncertainty are inevitable where 
these two principles of public policy, administered and enforced 
by different agencies, are applied in such a way that there is conflict 
between them. It is equally obvious that Congress cannot itself, by 
legislation, deal with each instance of joint action by carriers to 
resolve whatever conflict may exist between the principles of the 
antitrust laws and the national transportation policy. 


‘“‘The only practical approach to the problem is to grant to a 
competent administrative agency, as is proposed in the bill, the 
authority (to) resolve the conflict in specific instances of proposed 
joint action by carriers. 


‘*Since this problem arises in the relatively circumscribed field of 
transportation, the agency which is peculiarly well qualified to 
exercise this authority is the Interstate Commerce Commission. 
The bill here reported, therefore, places this responsibility upon that 
Commission. ’’2? 


These comments illustrate the fact that the antitrust laws are not 
intended to apply in their full rigor when they come into conflict with 
the national transportation policy. Thus, Section 7 of the Clayton 
Act cannot and should not be applied to carriers in the same way it is 
applied in other industries. Since application of the antitrust laws 
to common carriers always involves an accommodation of the policy 
of those laws and the national transportation policy—as to which the 
Administrative Court would have no authority or competence—the 
proposal to shift administration of Section 7 to the Administrative 
Court seems improper and illogical.”* 

Section 8 of the Clayton Act, the fourth section over which the 
Interstate Commerce Commission has jurisdiction, prohibits interlocking 
directorates in corporate competitors, any one of which has capital of 
more than a million dollars. Like Section 7, however, Section 8 
specifically excludes from its provisions common carriers subject to the 
Interstate Commerce Act. Thus, I. C. C. jurisdiction to enforce this 
section is wholly illusory, and transfer of that jurisdiction to the Ad- 
ministrative Court would be both useless and productive of confusion. 

Moreover, the I. C. C. has independent jurisdiction under Section 
20a(12) of the Interstate Commerce Act (49 U. S. C. § 20a(12)) to re- 
strict or prohibit interlocking directorates of carriers subject to the Act. 


21H. R. Rep. No. 1100, 80th Cong., Ist Sess. 12 (1948). : 

22S. Rep. No. 44, 80th Cong., Ist Sess. 7 (1948) emphasis s - 9 

28 The Hoover Commission’s second reason for recommending such transfer, 
namely, that certain Clayton Act proceedings had been very poorly conducted, is 
not applicable to the Interstate Commerce Commission and is hardly a justification 
in any event for the creation of divided responsibility. 
Since Section 8 of the Clayton Act prohibits interlocking directorates 
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only as to competitors, the prohibition of Section 20a(12) is even broader 
and more inclusive. 


THE FEDERAL TRADE ACT PROVISION 

In addition to the proposed transfer of jurisdiction over enforce- 
ment of four sections of the Clayton Act, the Hoover Commission 
recommendation, as amplified by the task force report (p. 251), 
proposes to transfer the jurisdiction over ‘‘unfair methods of compe- 
tition in commerce and unfair or deceptive acts or practices in com- 
merce’’ now exercised by the Federal Trade Commission under Section 
5 of the Federal Trade Act (15 U. S. C. § 45) to the Administrative 
Court. Similar authority is vested in other agencies with respect to 
companies under their respective jurisdictions. However, common car- 
riers subject to the Interstate Commerce Act are specifically exempted 
from Section 5 of the Federal Trade Act, and the task force report does 
not list the I. C. C. as one of the agencies exercising comparable juris- 
diction. 

As in the case of Sections 7 and 8 of the Clayton Act, carriers 
would not seem to be affected by the transfer so long as the exemption 
provision is retained. If, however, that provision were deleted, so 
that carriers would be subject to proceedings before the Administrative 
Court with respect to ‘‘unfair or deceptive acts’’ or ‘‘unfair methods 
of competition,’’ an impossible duality of regulation would arise com- 
parable to that discussed above. The I. C. C. has far greater authority 
under the Interstate Commerce Act to prevent such practices than is 
now granted to the Federal Trade Commission. The I. C. C. has plenary 
authority over car service, preferences, mergers and consolidations, 
rates, routes, records, accounts, issuance of securities and a number of 
other subjects. Thus, any unfair method of competition or deceptive 
practice is, and would continue to be, a subject of I. C. C. proceedings. 
Any attempt to transfer jurisdiction over such practices to the Adminis- 
trative Court, if construed to apply to common carriers, would thus 
result in intolerable conflict of authority. 


CONCLUSION 


It is apparent from even a brief study of the Hoover Commission’s 
recommendations with respect to transfer of jurisdiction from the 
I. C. C. to the Administrative Court that such recommendations were 
made without sufficient understanding of the statutory provisions in- 
volved. The uniformity of interpretation in reparations cases which is 
essential if the statutory purpose of equality is to be achieved, is wholly 
ignored. As has been pointed out, Sections 2 and 3 of the Clayton Act 
apply to sales of commodities, rather than furnishing services, while 
Section 7 of that Act exempts transactions approved by the I. C. C. and 
Section 8 (as well as Section 5 of the Federal Trade Act) excludes com- 
mon carriers altogether. In each case, therefore, transfer of jurisdic- 
tion would either be a nullity or would result in considerable confusion 
and uncertainty. 

More basic, however, the Hoover Commission’s premise that there 
must be ‘‘uniformity’’ in application of the anti-trust laws overlooks the 








well-recognized fact that those laws cannot and are not expected to apply 
uniformly to all industries; that they sometimes come into conflict with 
other policies of Congress and must be accommodated thereto. This 
task of accommodation Congress has entrusted to the agency most ex- 
perienced in the field, and there is no reason to believe that this authority 
has not been properly exercised.”* 

The Hoover Commission’s recommendation relating to the transfer 
of the I. C. C.’s powers under the Clayton Act to the Administrative 
Court should be rejected. 


LIMITATION ON PUBLICITY 25 


Both the Task Force and the Hoover Commission have recom- 
mended that agency publicity released for the purpose of discrediting 
any person under investigation or a party to an agency proceeding 
should, on judicial review of adverse agency action, be deemed prejudi- 
cial prejudging of the issue, and the court should set aside such agency 
action. These recommendations are carried over into the Administrative 
Code in Section 208(e). There is no corresponding provision in the 
present Administrative Procedure Act. 

The use of publicity as a penalty or punishment is a practice which, 
by its very nature, is so subject of abuse that it should not be counten- 
anced except where the Congress has specifically authorized it. Where it 
is shown that agency publicity was intended to discredit a person under 
investigation or a party to an agency proceeding in advance of an ulti- 
mate decision by the agency in the case, the reviewing courts under the 
present law could be expected to act as the courts did in Hearst 
Radio, Inc. v. F. C. C., 167 F. 2d 225, 226-227, and Accardi v. Shaughn- 
essy, 347 U.S. 260, 267, and afford adequate protection to parties against 
overreaching publicity of this sort. It therefore appears that the pro- 
posed provision of the Administrative Code is an unnecessary codification 
of existing law. So far as the committee is informed, there has been no 
instance of such prejudicial action by the Interstate Commerce Com- 
mission. The committee agrees in principle with the provision of the 
statute, but believes that its enactment is unnecessary. 


Limitation on Imposition of Sanctions 
PURSUANT TO GENERAL RULES 26 


The Task Force recommends that no sanction should be imposed or 
substantive rule or order issued against any person, for pursuing a nor- 





24 The Report of the Attorney General’s National Committee to Study the 
Antitrust Laws, dated March 31, 1955, discusses the question but does not even 
hint that the problem of accommodating the antitrust laws and other regulatory 
ge be withdrawn from the various agencies where it is lodged. See 
pp. 261-293. 

25 Committee Assignment 04—Should an order be set aside upon ground that 
Commission issued publicity designed to discredit a party or another person under 
investigation? 

26 Committee Assignment 05—Should substantive Rules or Regulations of the 
Commission be restricted to prospective application only and sanctions forbidden 
which proscribe retroactively normal and customary conduct previously acceptable 
to the Commission? 
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mal, customary or previously acceptable course of conduct, unless such 
conduct shall have been proscribed or restricted by generally applicable 
rule of the agency. The Hoover Commission report did not adopt this 
recommendation. Nevertheless the recommendation of the Task Force 
is incorporated in Section 208(b) of the Administrative Code. The Task 
Force seeks to justify its recommendation on the basis of Securities and 
Exchange Commission v. Chenery Corp., 318 U. S. 80 (1943) and 332 
U. S. 194 (1947), and Matlack, Inc. v. U. 8., 119 F. Supp. 617 (1954). 
In the Chenery Case the court held that the Commission could not prop- 
erly bar the company management, which had dealt in the stock of the 
company during a period of reorganization, from participating in the 
reorganization. There had been no previously announced Commission 
rule barring such stock dealings. The Matlack Case involved an Inter- 
state Commerce Commission decision in which the Commission in a 
certificate proceeding granted only the specific points about which ship- 
per testimony was offered. The court found that this represented a de- 
parture from a theretofore existing policy of granting authority through- 
out an area on the basis of typical or general proof. 

These two cases indicate that the courts will require administrative 
agencies to make their policy pronouncements in rule-making proceed- 
ings. As will be more fully developed in the succeeding topic, it is 
necessary in assessing the merits of the proposed Administrative Code 
to distinguish between interpretive action by the agency, in which it 
interprets existing statutes or rules of the agency, from rule-making 
of a legislative type where it is filling the interstices in a regulatory 
statute. If the provisions of Section 208(b) of the Administrative Code 
are intended to deal with the latter type of situation, it probably does 
little more than codify the existing law of the Chenery Case. The diffi- 
culty arises in the very broad definition of ‘‘sanction’’ contained in Sec- 
tion 100(f), since that definition is plainly not restricted to rule-making 
action of the Commission but extends to virtually every type of agency 
action. In the Matlack Case, for example, all the Commission could be 
said to have done is to change a previously existing interpretation of the 
standard of proof required to support a finding of public convenience and 
necessity. Yet its changed interpretation resulted in the issuance to the 
applicant of a somewhat more restrictive certificate than the theretofore 
existing policy on proof would have required. This action undoubtedly 
falls within the definition of ‘‘sanction’’, and the effect of the Adminis- 
trative Code is thus to enact the dubious principle of the Matlack Case 
in the law applicable to virtually every type of agency action. 

The Task Force points out that the agency should never substi- 
tute rule-making for adjudication proceedings required under the Con- 
stitution or by statute, citing Zenith Radio Corp. v. F. C. C., 211 F. 2d 
629 (1954). The court there said that ‘‘such an established statutory 
right requires adjudicatory disposition, and the procedure which is suf- 
ficient for rule-making is not sufficient for that purpose’’. Would not 
the administrative agency be upon the horns of a dilemma if Section 
208(b) were enacted, and it attempted at the same time to comply with 
the Matlack Case and with the Zenith Case? The Matlack Case would 
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forbid the Commission to alter its proof standards in other than a rule- 
making proceeding, and on the other hand the Zenith Case requires that 
the applicant have his rights determined in an adjudicatory type of 
proceeding. It is the recommendation of the committee either that 
Section 208(b) not be adopted, or that it be amended to eliminate the 
word ‘‘sanction’’, substituting ‘‘penalty’’ or some word of similar im- 
port. The administrative process must be flexible if it is to be effective, 
and it must be able to meet changing conditions with appropriate action. 
If ‘‘sanctions’’ encompass virtually every type of agency action, and 
those sanctions can be imposed only in pursuance of a previously pre- 
seribed rule, then the agency is hopelessly hamstrung in effectuating its 
policy determinations. No administrative agency can function effectively 
if each and every ramification of its policy on every subject within its 
jurisdiction must be set forth with all the preciseness and detail of a 
Napoleonic code. Necessarily, much of the policy pronouncement must 
be made in the normal course of agency decision of particular cases. 


GOOD FAITH RELIANCE—AGENCY PRONOUNCEMENTS 27 
This question is of current interest because of the proposed inclusion 
in the administrative code of the following section : 


(ec) GOOD FAITH RELIANCE.—No sanction shall be imposed 
by any agency for any act done or omitted in good faith by any per- 
son in conformity with, or in reliance upon, any rule, or any ad- 
visory letter, opinion, or other written statement of the agency 
addressed in writing to such person and obtained by him without 
fraud or material misrepresentation, not withstanding the fact that, 
after such act or omission has taken place, such rule, or such letter, 
opinion, or other written statement is modified, amended, rescinded, 
revoked, or held invalid by the agency for any reason. Agencies 
shall by rule designate the classes of officials who are authorized to 
issue advisory letters, opinions, and other written statements upon 
which reliance may be placed. 


The Section is entirely new, without counterpart in the existing Admin- 
istrative Procedure Act. 

Analysis of the question posed requires that some definition be 
ascribed to the word ‘‘sanction’’. The most obvious standard is that 
provided by section 100(f) of the proposed Administrative Code which, 
with the exception of the italicized portions, is the same as that pro- 
vided in section 2(f) of the Administrative Procedure Act, and reads 
as follows: 


(f) AGENCY SANCTION AND RELIEF .—‘‘Sanction”’ includes 
the whole or part of any agency (1) prohibition, requirement, limi- 
tation, or other condition affecting the freedom of any person, (2) 
withholding of relief, (3) imposition of any form of penalty or fine, 
(4) destruction, taking, seizure, or withholding of property, (5) 





27 Committee Assignment 06—Should Commission be prohibited from imposing 
a sanction for an act done or omitted in good faith reliance upon a prior rule or 
written advice or statement by an authorized officer of the Commission? 
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assessment of damages, reimbursement, restitution, compensation, 
costs charges, or fees, (6) requirement, revocation, or suspension of 
a license, or the prescription or requirement of terms, conditions, or 
standards of conduct therewnder, or (7) taking of other compulsory 
or restrictive action. ‘‘Relief’ includes the whole or part of any 
agency (1) grant of money, assistance, license, authority, exemption, 
exception, privilege, or remedy, (2) recognition of any claim, im- 
munity, privilege, exemption, or exception, or (3) taking of any 
other action under the application or petition of, and beneficial to, 
any person. 


With this background, we undertake analysis of the question posed 
in regard to (1) the existing decision law, (2) the changes which would 
be brought about by section 208(c), (3) the legal and practical conse- 
quences of such changes, and (4) our recommendations as to whether 
such consequences are in the public interest. 


EXISTING LAW 

Under existing law, it is necessary to distinguish between ‘‘legisla- 
tive rule-making’’ and ‘‘interpretive rule-making.’’ When the rule is 
legislative in character, the principles which govern whether the agency 
can give retroactive effect (by sanction) to a subsequent revision of that 
rule are different than when the rule upon which reliance is placed is in 
the nature of an interpretation of the law or a prior legislative rule. 

Legislative rule-making encompasses those rules which have the 
effect of creating law. The validity of such a rule is determined by the 
lawfulness of the delegation of legislative authority and by whether the 
agency has acted within the statutory limits of the delegation. If a rule 
upon which reliance is placed meets these two tests, it is ‘‘law’’ as bind- 
ing as though pronounced by the legislature itself. 

The analogy between legislative rule-making by an agency and legis- 
lation by Congress, serves to bring out both a freedom and a limitation 
upon an agency’s legislative activities. Just as Congress itself may 
change the laws prospectively as often as it sees fit, so also an agency 
pursuant to a delegation of legislative power may alter its legislative 
rules as frequently as seems desirable insofar as such rules affect the 
future conduct and liabilities of those subject to its jurisdiction. On 
the other hand, however, just as Congress may pass no ex post facto law, 
an agency may not retroactively repeal its past pronouncements having 
the effect of law. 

The principles above discussed are fixed firmly in our law by 
Arizona Grocery Co. v. Atchison, T. & F. 8. R. Co., 284 U. S. 370 (1932), 
where the Supreme Court stated as follows at pages 389 and 390: 


... it [the Commission] was bound to recognize the validity of the 
[legislative] rule of conduct prescribed by it and not to repeal its 
own enactment with retroactive effect. It could repeal the [pre- 
vious] order [prescribing maximum reasonable rates] as it affected 
future action, and substitute a new rule of conduct as often as occa- 
sion might require, but this was obviously the limit of its power, 
as of that of the legislature itself. 











See also National Labor Relations Board v. Baltimore T. Co., 104 F. 2d 
51 (1944), page 54. 

It can be seen from the above that under decision law the Commis- 
sion is now prohibited from imposing a sanction, in the sense of a penalty 
or award of damages, for acts done or omitted in reliance upon a legis- 
lative rule. It is to be emphasized, however, that there is no restraint 
upon the Commission’s powers to prescribe or attach limitations to future 
conduct. To the extent, therefore, that such limitations (such as the 
requirement of a license) may be considered ‘‘sanctions,’’ the Commis- 
sion is now left free to impose such a sanction for the future, regardless 
of reliance placed upon different standards of conduct approved in the 
past. 

Interpretive rule-making, at least in theory, differs radically from 
legislative. 

Dean Griswold, in an article appearing in 54 Harvard Law Review 
398, draws the distinction in the field of tax law as follows at page 412: 


* * * When the Commissioner is dealing with administrative legis- 
lation, he should be free to change it prospectively within the scope 
of the original grant to him of legislative power; he should not be 
free to change it retroactively, at least against the interests of tax- 
payers. 


A much more difficult question must be faced when the matter of 
amendments to interpretive regulations is considered. The theory 
here has been that an interpretive regulation is simply a construc- 
tion of the statutes and will normally be effective retroactively, just 
as a construction of the statute by judicial decision would be. * * * 


In an article by Lee in 29 Georgetown L. J. 1, it is said that one who 
places reliance upon interpretive rules does so at his peril. 

The viewpoint taken by the commentators above discussed is per- 
haps best reflected in decision law by the case of Utah Hotel Co. v. 
Industrial Commission, 151 P. 2d 467 (1944), 153 A. L. R. 1176. That 
case involved a suit for unpaid contributions to an unemployment com- 
pensation fund brought under the following circumstances: The hotel 
company had, previous to the complaint, settled a group of cases in 
which the Industrial Commission had agreed that an employer was not 
liable for unemployment taxes on sums paid to ‘‘name bands.’’ The 
rule was subsequently changed and the Commission proceeded against 
the hotel company for unpaid contributions for the period prior to its 
altered construction of the law. The court termed the prior agreement 
as ‘‘at the most merely an administrative interpretation of the Act and 
of the petitioner’s liability thereunder.’’ In the concluding paragraph 
of its opinion, the court stated as follows: 


This liability [unemployment taxes] was created by statute. It 
existed even though the tribunal charged with administration of the 
Act erroneously thought that Act did not apply in the case of ‘‘name 
bands.’’ Such an erroneous construction could not have the effect 
of amending the statute or of cancelling the statutory liability of 
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the employer. To hold otherwise would permit the administrative 
tribunal to, in effect, amend a statute by the adoption of erroneous 
interpretive regulation. Construction is not legislative and should 
not be given that effect. 


In so holding the court found it necessary to give the following elaborate 
apology : 


In so holding, we appreciate the fact that the hotel company is now 
in a position under which it will be penalized for abiding by and 
relying upon a regulation or interpretation of the Department of 
Employment Security. This interpretive agreement was, after all, 
promulgated by the State’s own agency and the individual who 
chooses to conform to it rather than ignore it should not suffer for 
his law-abiding attitude even though he bases his actions on an 
invalid regulation. Therefore, as a general proposition we sympa- 
thize with the view that an individual should not have to run the 
risk of a change of administrative interpretation which may result 
in retroactive change in regulations to his disadvantage. * * * 
[However] such a holding strike/s/ at the very heart of the relation- 
ships between administrative tribunal, the legislature and the courts. 


The rule of the Utah case would be a harsh one if applied indiscrimi- 
nately. While the doctrine of equitable estoppel is not ordinarily ap- 
plicable to Government action, the courts have on occasion in effect in- 
terposed that doctrine to defeat the retroactive imposition of sanctions 
by an agency where justice so requires. In National Labor Relations 
Bd. v. Guy F. Atkinson Co., 195 F. 2d 141 (1952), the court had under 
review an order of the N. L. R. B. declaring Atkinson guilty of an un- 
fair labor practice and requiring reinstatement of an employee found 
to have been unlawfully discharged. Previous to bringing complaint 
proceedings against Atkinson, the Board had pursued the policy of tak- 
ing no jurisdiction in respect to the construction industry. Subsequently 
it announced a contrary policy and commenced proceedings against 
Atkinson for violations preceding the announcement of the new policy. 
In framing the issue before it, the court assumed that there was no con- 
stitutional or other limitation upon the Board’s power to make its new 
policy retroactive. It stated at pages 148 and 149 as follows: 


The order under review here, which is made to apply retroactively 
to the acts performed by respondent, takes the form of an adjudica- 
tion. Courts, in making ad hoe adjudications, regularly apply rules 
and doctrines not previously announced, to prior conduct of the 
parties. On occasions they have chosen to exercise an inherent 
power to give their pronouncements prospective operation only, but 
they are not required by any constitutional limitation to do so, and 
they ordinarily do not. We assume that an adjudication by an ad- 
ministrative board is likewise not limited to prospective operation 
only by any fundamental requirement of due process. 





The court went on to conclude however that where no good end is 
achieved by retroactive sanction, the imposition thereof would be un- 
just, and therefore unlawful. At page 149, the court stated as follows: 


We think it apparent that the practical operation of the Board’s 
change of policy, when incorporated in the order now before us, 
is to work hardship upon respondent altogether out of proportion 
to the public ends to be accomplished. The inequity of such an im- 
pact of retroactive policy making upon a respondent innocent of any 
conscious violation of the Act, and who was unable to know, when 
it acted, that it was guilty of any conduct of which the Board would 
take cognizance, is manifest. It is the sort of thing our system of 
law abhors. 


In connection with the rule of fairness enunciated in the Atkinson 
case, it is reasonable to draw a distinction between sanctions in the 
nature of penalties and forfeitures and sanctions in the nature of awards 
of damages or reparation for redress of private grievance. With re- 
spect to penalties and forfeitures, it is to be noted that the Interstate 
Commerce Act imposes some sanctions (such as those in section 10) only 
for wilful violation and others (such as section 1(17)(a)) which do not 
in terms require the element of wilfulness. As to penal sanctions which 
are only imposed for wilful violation, none could be imposed where, 
as in the question discussed, an individual acts in good faith. As to 
penalties for non-wilful violations, the judicial attitude represented by 
the Atkinson case would probably preclude imposition of fines or other 
penal sanctions. 

A logical line of demarcation can be drawn between the Utah Hotel 
ease and the Atkinson case as follows: In the Utah case, the essence of 
the dispute was between an unemployed band member who, under proper 
construction of the law, was entitled to unemployment compensation 
which should have been paid by the hotel company. The error of the 
State commission in misconstruing the law should not be visited upon 
the unemployed band member entitled under the law to compensation. 
The Atkinson case, on the other hand, while to some extent involving 
rights between individual parties, was viewed by the court as involving 
an attempt by the Board to ‘‘make an example of the respondent, by 
retroactively applying to its conduct ... a ruling it would then [at the 
time the act occurred] have refused (page 145). The court in effect held 
the Board to be estopped from penalizing Atkinson for conduct in reli- 
ance upon the Board’s own pronouncements.’’ The essence of the dis- 
tinction lies in the logic that, while an agency may be estopped from 
penalizing one for actions in reliance upon the agency’s own pronounce- 
ments, an individual should not be denied relief upon what would other- 
wise amount to a theory of vicarious estoppel. 


In summary, where a party acts or defaults in good faith reliance 
upon a rule, advice, or statement by an administrative officer which is 
in the nature of an interpretive rule, he acts at his peril and is protected 
only against the imposition of sanctions which the courts may find un- 
just under a doctrine of equitable estoppel. 


—_—" 
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CHANGES IN EXISTING LAW WHICH WOULD BE ACCOMPLISHED BY 
PROPOSED SECTION 208 (c) 


Insofar as section 208(c) may apply to reliance upon legislative 
rule-making, the section does no more than codify the existing law as 
stated in the Arizona Grocery case. 

In the field of interpretive rule-making, however, section 208(c) 
would alter the rule of the Utah Hotel case. In effect, section 208(c) 
reads into the law the doctrine of equitable estoppel. It accomplishes, 
however, considerably more than the rule in the Atkinson case. That 
is to say, while the rule in that case can be viewed as restricted to the 
condemnation of punitive sanctions by an agency for acts done or omitted 
in reliance upon prior interpretive regulations, there is no such restric- 
tion in section 208(c). The section would deny redress to an individual 
aggrieved by one who acts pursuant to an erroneous interpretation of 
the law as well as prohibit the agency from imposing penal sanctions 
therefor. 


CONSEQUENCES OF PROPOSED SECTION 208 (c) 


Insofar as its impact upon the Interstate Commerce Commission is 
concerned, it is not believed that section 208(c) would produce any bene- 
ficial results. While the section implements the rule of equitable estoppel 
in the Atkinson Case, the Commission has not, to the knowledge of this 
Committee, ever sought to impose penalties upon one who acted in good 
faith reliance upon prior interpretations of the law by any official of 
the Commission. 

As now framed, section 208(c) could have two undesirable conse- 
quences. As above explained, its wording is sufficiently broad to include 
the prohibition of an award of reparation or damages to an individual 
aggrieved by action in reliance upon erroneous interpretations given by 
Commission officials. An example of this could arise in the following 
circumstances: Assume the Director of the Bureau of Traffic is desig- 
nated as one of those officials who in the language of section 208(c) is 
‘‘authorized to issue advisory letters, opinions, and other written state- 
ments by which reliance may be placed.’’ Assume further that the Di- 
rector receives an inquiry as to which of two published rates is applic- 
able to a given description of traffic. Under existing practices, the 
Director would give his opinion on such a question. If the Director 
indicates his belief that the higher of the two rates is applicable, the 
railroad would collect charges based on that ruling. Thereafter, if a 
shipper subsequently files a complaint, the Commission under section 
208(c) would be prevented from awarding damages in the event it found 
the lower rate applicable. 

On this point, however, the effect of the proposed law is largely 
left in the hands of the agency. This is because the interpretive rule- 
making to which the law would apply is limited to rulings issued under 
a specific delegation of authority. It is doubtful that the Commission 
would delegate to the Director of Traffic authority to rule on a section 6 
question upon an ex parte presentation. 


‘ 
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A possible additional undesirable consequence of enactment of sec- 
tion 208(c) in its present form would be to cast doubt upon the Commis- 
sion’s right to prescribe conditions of conduct for future activities. 
‘‘Sanction’’ as defined in section 100(f) of the Administrative Code en- 
compasses a wide scope of agency action. To the extent that ‘‘sanction”’ 
includes Commission-prescribed conditions or limitations upon future 
action (e.g., requirement of a license), section 208(c) might place an 
unwarranted restraint upon the Commission. There should be no con- 
fusion, for example, as to the Commission’s right to require a certificate 
for future operations even in such instances where it may previously 
have given advice that no such certificate was required. 


RECOMMENDATION 


The undesirable consequences of section 208(c) above-referred to 
would be removed if ‘‘penalty’’ were substituted for ‘‘sanction’’ in the 
opening words of that section. In this manner, it is believed that the 
doctrine of equitable estoppel, which it is the apparent purpose of the 
section to effectuate, would be given full proper effect. The Commis- 
sion would be clearly prohibited from administering what would be an 
apparently unjust punishment, but at the same time the rights of indi- 
vidual parties would be protected. 

The substitution of ‘‘penalty’’ for ‘‘sanction’’ would also serve 
to remove any doubt as to the Commission’s power to prescribe future 
conduct. 


FEDERAL REGISTER PUBLICATION 27 


Recommendation 32 of the Hoover Commission Report parallels 
Recommendations 27 through 31 of the Task Force Report as follows: 


‘*Except as to matters requiring secrecy or relating solely to internal 
agency instructions or management— 


‘‘(a) Clear and brief descriptions of organization, statements of 
the general course and method of operation, and descriptions of 
forms and instructions, should be published in the Federal Regis- 
ter; (Task Force 27) 


‘*(b) All substantive rules, statements of policy and interpreta- 
tions of general applicability to the public should be published in 
the Federal Register; (Task Force 28) 


‘*(¢) All final opinions and orders in the adjudication of cases 
should be promptly published or made available to public inspection, 
except as otherwise provided by statute; (Task Force 29) 





27a Committee Assignment 09—Should all Substantive or Interpretative Rules or 
Statements of Policy and all Rules prescribing Organization, Course and Methods of 
Operation or Procedure, Forms or Instructions be unenforceable unless previously 
published in the Federal Register? 
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“*(d) All matters of official record not enumerated above should 
be made available to public inspection except as required for the 
protection of personal privacy of a member of the public or as other- 
wise provided by statute; and (Task Force 30) 


‘*(e) No agency rule, order, or opinion should be valid or effective 
unless and until published or made available to public inspection 
as required by law, except where a person has actual knowledge 
thereof or notice pursuant to statute. (Task Force 31) 


Section 200 of the Administrative Code purports to provide a remedy 
for a number of abuses found by the Task Force to exist in connection 
with agency informational procedures. These deficiencies are said to 
include : 


1. Publication of inadequate descriptions of agency organization in 
a reference manual rather than in the daily issues of the Federal 
Register ; 


2. Some statements of general policy or interpretations are not 
being published as required by Section 3 of the Administrative 
Procedure Act, on the ground that: 


(a) They relate only to internal management, and/or 
(b) They are not issued for the ‘‘guidance of the public.’’ 


3. The definition of ‘‘matters of official record’’ is variable and 
indefinite. 


4. The Federal Register contains ‘‘unnecessary, complicated, over- 
detailed, vague and poorly drafted materials.’’ 


Section 200 requires the publication of all materials in the daily 
issue of the Federal Register. From the requirement for publication 
of statements of policy or interpretation now contained in Section 3 of 
the Administrative Procedure Act, it removes the limitation to state- 
ments issued for the ‘‘ guidance of the public’’ and substitutes the phrase 
‘‘used by the agency.’’ It, together with Section 301, places in the 
hands of the Director of the Office of Legal Services and Procedure, an 
adjunct of the Department of Justice, the power to supervise and con- 
trol the form and content of Federal Register publications as well as 
the power to allow short form publication of material required by the 
Code to be published. 

The amendment of Section 3 of APA to require publication in the 
daily issues of the Federal Register appears unnecessary in light of the 
existing practice. The publication of the Commission’s organizational 
summary in the Organization Manual is said to be sketchy, not self- 
contained, not sufficiently explicit, and properly publishable in the daily 
issue. The criticism overlooks the fact that these organizational sum- 
maries are published in the Organization Manual only for general ref- 
erence and are also published in the daily issues. The publication of the 
Interstate Commerce Commission’s ‘‘Organization of Divisions and 


Boards and Assignment of Work, Business and Functions’’ in 20 F. R. 
5031, the daily issue of July 14, 1955, seems to the Committee to be as 
clear, explicit and self-contained as could be reasonably required. 

The Task Force appears to have overlooked the broad requirements 
of publication of the Federal Register Act, which as supplemented by 
Section 3 of APA, covers virtually all agency information required by 
the public. Extension of the publication requirement to all statements 
of policy or interpretation used by the agency would clutter the Federal 
Register with voluminous materials designed for intra-agency use and 
not properly the concern of the public. Unless such materials are for 
the guidance of the public and establish policy or interpretations bind- 
ing on the public, there is no reason to require their publication and 
defeat the very purpose of simplification and brevity which the Task 
Force says it wants to foster. The new provisions would, for instance, 
require publication of agency operational manuals, bulletins to em- 
ployees and a host of legal opinions and interpretations which can affect 
determination of private rights but which are primarily and essentially 
matters of internal agency management. No agency can function ef- 
fectively in such a ‘‘goldfish bowl’’. 

The Committee applauds the principle of rendering the Federal 
Register a true government gazette with concise, clear and well written 
materials. It believes that a central agency could accomplish a great 
deal in an advisory capacity. However, to place mandatory authority 
in an agency of the Executive Branch to control the form and content 
of rules issued by independent agencies might well lead to a usurpation 
of the power to determine the substantive content of the rules. This 


would constitute an interference with the principle of independence. 
The discretionary authority conferred on the Director of the Office 
of Legal Services and Procedure to permit short form publication is a 
desirable feature. It would eliminate much matter of purely local im- 
port or of voluminous detail which now clutters the Register. Moreover, 
it would afford desirable flexibility which would discourage the present 
evasion, in the name of common sense, of publication requirements. 





Topic 3 


Said Code would impair administrative process by subjecting the 
Interstate Commerce Commission, an independent legislative agency 
and an arm of the Congress, to the directives of the Department of 
Justice, an Executive Department, and to judicial superintendence 
of its actions at all stages of proceedings before it. 


INJUNCTION AT ANY STAGE 28 


The first question to be considered is whether the courts should be 
empowered, at any stage of a proceeding, to enjoin any process, require- 


28 Committee Assignment_10—Should the Courts be empowered, at any stage of 


a proceeding, to enjoin any Process, Requirement, Act, Demand, or the conducting 
of any proceeding claimed to be beyond the Commission’s Jurisdiction? 
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ment, act, demand, or the conducting of any proceeding, claimed to be 
beyond the Commission’s jurisdiction. 

Any such authority conferred upon a court would greatly impede 
the administrative process because since the initiation of a case before 
the Commission until its final decision there are many and varied steps 
taken, which if the subject of separate suits, would greatly delay the 
ultimate determination of the proceeding by the Commission. It is well 
known that there has been considerable criticism of the Commission, 
most of it unfounded, for delays in its work. The rule as enunciated 
by the Supreme Court in Myers v. Bethlehem Shipbuilding Corpora- 
tion, 303 U. S. 41, should be adhered to. This holding is in effect that 
a litigant must await final determination by the agency before ques- 
tioning the jurisdiction of the agency to make the order. If that rule 
is sound as to jurisdictional matters, certainly it is equally sound as to 
procedural matters.”® 


CONTROL OF SUBPOENAS 2° 


The next question presented is as to whether the courts, upon the 
petition of any party subpoenaed by the Commission, should be em- 
powered to quash the subpoena if unreasonable, irrelevant, beyond 
probable jurisdiction, not competently issued, or otherwise unlawful. 

It would appear that the contesting of ancillary issues such as 
presented here in advance of the final determination by the agency 
would result in diverse attacks upon what the agency is attempting to 
do, with consequent delay. While courts could consider the question 
apart from the validity of the final determination of the agency, the 
condition of the dockets in many district courts would probably be such 
as to preclude prompt action where a subpoenaed person filed a petition 
under this subsection. Questions as to the validity of the subpoena 
should await final determination by the Commission, and then be ad- 
vanced as a reason why the order is invalid. It might well be that even 
if the court sustained such a petition and found the subpoena objection- 
able, the evidence developed thereunder might be merely cumulative of 
other evidence or result in ‘‘harmless error’’ and have no effect upon 
the ultimate conclusion of the agency. The doctrine enunciated in the 
Myers Case, supra, should also be adhered to here.** 


MANDATORY INJUNCTION ®2 


The next question is as to whether the courts should be empowered, 
upon application by any party, to issue a mandatory injunction to the 


29 Dissents: Mr. Williams of Boston, Mass. and Mr. Philip H. Porter of Madi- 
son, Wisc. (in part). 

80 Committee Assignment 11—Should the Courts, upon the petition of the person 
subpoenaed by the Commission, be empowered to quash the subpoena if unreasonable, 
a beyond probable Jurisdiction, not competently issued or otherwise un- 
awful: 

81 Dissents: Mrs. Munsert and Messrs. Syphers, and Schwietert (in part). 

82 Committee Assignment 12—Should the Courts be empowered, upon application 
by any party, to issue a Mandatory Injunction to the Commission to proceed to a 
Decision of any Proceeding upon ground of undue delay? 
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Commission to proceed to a decision of any proceeding upon the ground 
of undue delay. 

There is nothing new in this provision; in fact, petitions of the 
character embodied herein have been filed in the past. The important 
question is as to what is ‘‘undue delay’’ and in any proceeding of the 
character referred to, the Commission should and would have an op- 
portunity to develop facts showing that the delay is not undue. This 
proposal would be very difficult to apply. It tends to substitute the 
court’s judgment for that of the Commission as to the merits of the case 
before any appeal is taken. Whether or not a case is being delayed un- 
duly cannot be separated from the merits thereof in many instances. 
These provisions are impractical and virtually useless insofar as they 
give the courts power to force action by an agency where there has been 
‘‘undue’’ delay. How can a court possibly determine what is an ‘‘un- 
due’’ delay? Further, a question of Constitutionality may be involved. 
To the extent that the agency is performing an executive function, this 
proposal may be beyond the power of the court and the agency might 
well ignore the order.** 


“DEPARTMENT OF JUSTICE DIRECTIVES” 34 


The next question presented is as to whether the Department of 
Justice, through an Office of Legal Services and Procedure, be em- 
powered to issue directives to the Commission, to comply with Section 
200 of the Code (which is understood to be H. R. 6114) and to furnish 
reports and statistical data relating to the Commission’s legal services 
and procedures. Section 200 of the Administrative Code, entitled ‘‘ Pub- 
lic Information’’, is substantially the same as Section 3(a) of the Ad- 
ministrative Procedure Act (5 U. S. Code, Sec. 1002), with the exception 
of the following additional provision : 


‘‘The Director of the Office of Legal Services and Procedure estab- 
lished pursuant to title III of this Code may permit or direct any 
agency to use a short form or alternative method of public informa- 
tion where (1) notice thereof is published in the Federal Register 
and in the daily issues thereof, and (2) the Director certifies in 
writing that the short form or alternative method used is adequate 
to inform the public.”’ 


This last quoted provision is undesirable in that it would put an 
intermediate agency between the Commission and those subject to its 
orders and requirements. The Commission, in cooperation with the 
Director of the Federal Register, should be able to accomplish the same 
purpose and agree on a short form for public information. 

We believe the Department of Justice should not be vested with 
such power. The legislative branch of the government should not be 


83 Dissents: Mrs. Munsert and Messrs. Schwietert, and Porter. 

34 Committee Assignment 13—Should the Department of Justice through an 
Office of Legal Services and Procedures be empowered to issue Directives to the 
Commission to comply with Section 200 of the Code and to furnish Reports and 
Statistical Data relating to the Commission’s Legal Services and Procedures? 
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dictated to or controlled by the executive branch and in our opinion to 
give the Department of Justice such authority over the Commission 
would disturb the separation of powers as set forth in our Constitution. 

As the Commission so aptly says on page 21 of the Statement of 
its views: 


‘Such supervision and control over non-partisan regulatory 
agencies such as this Commission, by the Department of Justice or 
by any other Department would not be consistent with the nature 
and purpose of such agencies. Such activities by the Department 
of Justice would be particularly inappropriate in the case of this 
Commission because, as pointed out in the comment on Recommenda- 
tion No. 2, that Department is an extensive practitioner and liti- 
gant before this Commission. It would be like giving a litigant 
supervision over the court.”’ 


We prefer the recommendation of the President’s Conference on 
Administrative Procedure to the effect that such an office be for research 
and advisory purposes only. The Commission can co-operate with the 
Director of the Federal Register with reference to proper legal publica- 
tion of notices, without the necessity of any office of Legal Services and 
Procedures.*® 


RULES OF PROCEDURE 36 


The next question is as to whether the Department of Justice, 
through an Office of Legal Services and Procedure, should be empowered 


to direct the Commission with respect to the simplification, classification, 
and uniformity of rules of substance and procedure promulgated by it. 

What has been said with respect to the prior proposal is equally 
applicable here. While uniformity of rules of practice before the sev- 
eral agencies is highly desirable to the extent that the varying functions 
of those agencies permit, such uniformity is in the process of study at 
the present time, and further action with respect thereto should await 
the results of that study. We see no objection to the Commission fur- 
nishing to the Director of the Office of Legal Services and Procedure 
reports and statistical data relating to legal services and procedure of 
the Commission, merely as a matter of information but without any 
authority in such Director to issue ‘‘directives’’ to the Commission. 

The proposal would constitute a direct interference with the Com- 
mission’s work. Some degree of uniformity of rules of practice and 
procedure to the extent which may be practicable throughout the various 
administrative agencies is of course desirable, but the jurisdiction and 
function of these agencies is so diverse as to make absolute uniformity 
out of the question and any uniform code would have to be subjected 


35 Dissent: Mr. Syphers. 

36 Committee Assignment 14—Should the Department of Justice through such 
Office be authorized to direct the Commission with respect to the simplification, 
clarification and uniformity of Rules of substance and Procedure promulgated by it? 








to many exceptions and special rules by each agency which 1s conversant 
with its problems and the necessities of practice and procedure. The 
proposal would constitute a definite and undesirable invasion of the 
independence of the Commission in its appropriate prerogative to man- 
age and control its own procedures.** 


CONFLICTS IN JURISDICTION 88 


The next question is as to whether the Department of Justice should 
be given plenary and exclusive authority to resolve jurisdiction. 

This, in our opinion, would be one of the greatest blows to the inde- 
pendence of the Commission. As is well known, the Commission is an 
arm of Congress, an independent agency, and should not be subject to 
the directives of any executive agency such as the Department of 
Justice. If the Department of Justice has the final say as to which 
orders of the Commission should be defended or not defended, it would 
set that department up as a superior administrative agency, contrary 
to not only the wording of the present law which authorizes the Com- 
mission to defend its own orders regardless of the action or nonaction 
of the Attorney General, but also contrary to the legislative history of 
this change in the law made in 1910, which substituted the United 
States for the Commission as a party defendant. The Department of 
Justice in the past ten years, in cases too numerous to mention, but which 
are referred to in public documents, has invariably joined other depart- 
ments of the Government in suits to set aside Commission orders and in 
very many other cases, to which no other department of the Government 
was a party, confessed error or declined to defend the order. This has 
become so flagrant that the Commission in its 64th Annual Report to 
Congress, dated November 1, 1954, at page 87 thereof, referred to this 
situation and suggested an amendment to the law to cure it. 


EXHAUSTION OF REMEDIES 39 


The next question is as to whether the courts should be empowered 
to review any preliminary procedural Commission act or ruling immedi- 
ately before exhaustion of administrative remedies, where necessary to 
provide an adequate remedy. 

What has been said with respect to the first two questions above is 
equally applicable here. It would run counter to the orderly procedure 
prescribed by the Supreme Court in the Myers Case, swpra, which per- 
mits of an adequate judicial remedy after the termination of the ad- 
ministrative process.*® 


87 Dissent: Mr. Syphers 

88 Committee Assignment 15—Should the Department of Justice be given plenary 
and exclusive Authority to resolve Jurisdiction al Conflicts between the Commission 
and any Federal Department or Agency, as well as the Authority to conduct litiga- 
tion before the Courts upon behalf of the Commission? 

89 Committee Assignment 16—Should the Courts be empowered to Review any 
Preliminary Procedural or Intermediate Commission Act or Ruling immediately and 
— exhaustion of administrative remedies where necessary to provide an a 
remedy: 

40 Dissent: Mr. Porter. 




















Topic 4 


Said Code would set aside the present principles of judicial review 
which have been established by the courts as necessary in the public 
interest and would require a court upon judicial review to substitute 
its judgment and discretion for that of the Interstate Commerce 
Commission.** 


PRESENT JUDICIAL REVIEW 


There are four provisions of the proposed Administrative Code 
which deal directly with the right of judicial review of orders of the 
Interstate Commerce Commission.*! 

The Urgent Deficiencies Act provides for the judicial review of 
orders of the Interstate Commerce Commision but does not define the 
scope of such review. The courts have long applied to the review of 
such orders the general principles now embodied in Section 10 of the 
Administrative Procedure Act, namely, that upon such review the 
court shall (1) decide questions of law, (2) interpret constitutional and 
statutory provisions, (3) determine the meaning or applicability of the 
terms of agency action, set aside findings and conclusions which are 
found to be arbitrary or capricious, an abuse of discretion, or wnsup- 
ported by substantial evidence. 


PROPOSED CHANGES 


These provisions would be changed by Section 208 of the proposed 
Code to provide in effect that the court shall determine whether agency 
findings, inferences, conclusions or actions (1) are arbitrary or capri- 
cious, (2) constitute abuse or clearly wnwarranted exercise of discretion, 
(3) or a denial of statutory right, (4) fail to comply with the pro- 
cedures or procedural limitations imposed by the Code, or (5) which are 
clearly erroneous in view of the reliable probative and substantial evi- 
dence on the whole record. 


EFFECT OF THE CHANGES 


The report of the Task Force indicates that the addition of the 
words ‘‘clearly unwarranted exercise of discretion’’ were intended to 
enlarge the scope of judicial review. It does not state to what extent 
this enlargement goes. 

The most serious effect, however, is the change from the substantial 
evidence rule which was evolved by the courts, Consolidated Edison Co. 
vs. National Labor Relations Board, 305 U. S. 197, to the test which an 
appellate court applies in reviewing the findings of the trial court sitting 
without a jury. The report of the Task Force concedes that this rule 
reflects judicial (1) appreciation of the experimentation and develop- 
ment involved in the administrative process, and (2) deference to the 
judgment of the experts to whom Congress has entrusted specialized 
regulatory functions. 





40a Mr. Porter dissents. i 
41 Committee Assignments 17, 18 and 19. Sections 207(e), (f), (g) and (h). 
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The recommendation of the Task Force is based upon the claim that 
‘there no longer exists a compelling reason for giving the person who 
appeals from administrative decisions a review of substantially less scope 
than he would receive in an appeal from the decision of a trial court.’’ 
Such a claim deliberately ignores the basic reason for the establishment 
of administrative agencies as well as the basis of the court’s adoption 
of the substantial evidence rule, namely the expertise of the administra- 
tive agency to whom the matter of making a quasi-legislative determina- 
tion has been committed. The district courts of today are no better 
qualified as experts in the field of economic regulation such as transpor- 
tation than they were when the substantial evidence rule was adopted, 
and all of the reasons which lead to the adoption of that rule are as 
strong today as ever. 

The justification for the recommendation of the Task Force is found 
in this sentence: ‘‘In the opinion of the Task Force, however, this period 
of experimentation and development has passed for many aspects of ad- 
ministrative regulation.’’ There can be no better evidence of the lack 
of ‘‘expertise’’ upon the part of the Task Force in this particular field 
than this statement. It evidently was oblivious to the problems of the 
Atomic Energy Commission, the Subversive Activities Control Board, 
the Federal Coal Mine Safety Board, the constant and rapid develop- 
ment of air and motor carrier transport, of radio and television, black, 
white, or in color. 

The effect of the proposed change is fundamental. It would require 
the court to substitute its judgment with respect to the facts and the 
discretion exercised by the agency for that of the agency. The vice in 
the proposal is that the reviewing court is to give no more weight to the 
finding of the specialized expert tribunal than an appellate court gives 
to the findings by a non-expert judge having no greater expertise than 
the appellate judges who review his finding. 

Section 207(g) provides that ‘‘the reviewing court shall determine 
all relevant questions of law and interpret any constitutional and statu- 
tory provisions involved and it shall apply such determinations to the 
facts duly found or established whether or not such court is the trier 
of the facts.’’ The purpose of this, the Task Force admits, is to require 
the courts to decide independently questions of mized law and fact. 
This section of the Code would abrogate the sound principles of Grey 
v. Powell, 314 U. S. 402, where the issue was whether coal was consumed 
by ‘‘producers,’’ and N. L. R. B. vs. Hearst Publications, 322 U. S. 111, 
where the issue was whether newsboys were ‘‘employees,’’ in which the 
Supreme Court held that an administrative finding, whether certain 
facts fell within a statutory term, would be sustained if it ‘‘has warrant 
in the record’’ and ‘‘a reasonable basis in law.’’ The effect of this sub- 
section would be to prevent the utilization by Congress of the flexible 
administrative process to implement broad statutory objectives such 
as the National Transportation Policy. 

The provision of section 207(h) of the Code ‘‘that where de novo 
judicial review is provided * * * the parties * * * may elect to have the 
ease tried and determined in the first instance in a court which would 
have jurisdiction to review de novo the final decision of the agency’’ 


wailfiie 





would in effect abolish the doctrine of primary jurisdiction under which 
courts now refrain from exercising jurisdiction with respect to factual 
questions requiring specialized or nationally uniform treatment until 
after the agency has acted. In other words, this apparently innocent 
language would annul the decision of Texas & Pacific R. Co. v. Abilene 


Cotton Oil Co., 204 U. S. 426 (1906), and the unbroken line of decisions 
which followed it. 


Perhaps no better condemnation of these provisions can be made 
than that which the Attorney General, a member of The Hoover Com- 
mission, made in a letter of August 2nd of this year, to the Chairman 
of the Special Committee on Legal Services and Procedures of the Ameri- 
ean Bar Association which reads in part, as follows: 

‘‘Recommendation 44, though using a limiting formula, would have 
the practical effect of changing the existing scope of judicial review of 
agency action so that courts could set it aside when they might have de- 
cided material facts the other way on the whole record. At present the 
agency’s fact findings stand in the courts if substantial evidence sup- 
ports them. The Task Force, in its vague Recommendation 52 from 
which this was derived, coupled with its specific proposed statutory im- 
plementation thereof (T. F. Rep., p. 374) had provided also that courts 
should be able to set aside what is referred to as a ‘‘clearly unwarranted 
exercise of discretion’’ by an agency. Thus, when the specialized and 
expert agency’s discretionary judgment differed from the judgment 
which the non-expert court might have made, the court could overrule 
the agency’s judgment. 

‘‘There are important reasons for the existing contrary rules as to 
the scope of judicial review. The first is that the courts have long recog- 
nized that they lack the technical competence and experience, which 
agency commissioners have, to deal with the intricate problems which 
come before specialized agencies in the course of their work. The second, 
somewhat related to the first, is that under the existing rules the courts 
are merely giving deference to the judgment of the particular experts to 
whom Congress has entrusted these specialized functions. Third, refer- 
ence to an agency such as the Atomic Energy Commission indicates the 
vast and delicate powers in new fields, and as a result of new de- 
velopments, which continually call for careful experimentation and de- 
velopment through the full exercise of administrative powers. The 
FCC’s experience with television are examples of the novel and difficult 
problems which must be handled by those who, as the courts acknowledge, 
will know more about them than the courts themselves. It follows that 
the findings and determinations made by an agency within the area of 
its specialty are entitled to greater weight than is accorded by a non- 
specialized court of appeals to the findings of a trial judge who also 
has no special experience in a field of activity which may be involved in 
a lawsuit. See, eg., Board of Trade v. United States, 314 U. S. 534 
(1942) ; Gray v. Powell, 314 U. S. 402 (1941) ; National Labor Relations 
Board v. Hearst Publications, 322 U. S. 111 (1944) ; O’Leary v. Brown- 
Pacific Maxon, 340 U. S. 504 (1951) ; Lucas v. American Code Co., 380 
U. S. 445 (1948) ; Board of Governors v. Agnew, 329 U. S. 441 (1947).’’ 


—— 





Topic 5 


Said Code would deprive the Interstate Commerce Commission of 
control over its relatively simple proceedings, procedure and practice 
and would impose upon such agencies pleadings, practice and trial 
procedures which, however suitable for the adjudication of private 
controversies in United States District Courts, would be rigid, com- 
ve costly and time-consuming when applied to regulatory pro- 
ceedings. 


Committee assignments 21 to 26, inclusive, further illustrate the ex- 
tent to which the purpose of the proposed Administrative Code to im- 
pose uniformity on the judicial model would seriously impair the regu- 
latory process in ways which probably were not intended by its authors. 


EXTENSION OF RULE MAKING PROCEDURES 42 


Section 201(b) of the proposed Code would make a significant 
change in the corresponding Section 4 of the Administrative Procedure 
Act by requiring agencies to hold rule making proceedings on interpre- 
‘tative rules, general statements of policy, and rules of agency organiza- 
tion, procedure and practice. 


STATEMENTS OF GENERAL POLICY AND INTERPRETATIONS 


The scope of this proposal for rule making proceedings on interpre- 
tative rules is not clear. Section 3 of the APA required agencies to pub- 
lish in the Federal Register only ‘‘statements of general policy or inter- 
pretations formulated and adopted by the agency for the guidance of the 


? 


public.’’ However, Section 200(a) of the proposed Code would require 
publication in the Federal Register of ‘‘statements of policy or inter- 
pretations, formulated, adopted or used by the agency’’ (emphasis 
added). The intended effect of this change in the publication require- 
ments is to require publication in the Federal Register of the huge mass 
of policy and interpretative instructions which agencies necessarily pre- 
pare for the guidance of their staffs. It would seem, therefore, that 
under Section 201(a) agencies must hold rule making proceedings prior 
to the issuance of rules in this broadened category of statements of 
policy and interpretations. 

We believe that it is highly appropriate for an agency to conduct 
rule making proceedings prior to the formulation of policy statements 
or interpretations of unusual importance and peculiar impact upon 
persons subject to regulation. Thus, the Interstate Commerce Commis- 
sion properly held a rule making hearing prior to the issuance of its 
determination or interpretation of the agricultural commodities exemp- 
tion in the Motor Carrier Act. 

On the other hand, it would be completely impracticable for an 
agency to conduct a rule making proceeding before issuing any policy 
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statement or interpretation without regard to its significance. It is 
enough to recall the mass of interpretative rules issued by the Bureau 
of Internal Revenue. 

Moreover, such sweeping requirements would probably have the 
effect of discouraging agencies from issuing statements of policy and 
interpretation which would be of great assistance to the public. In addi- 
tion, we consider it completely unrealistic to require the Interstate Com- 
merce Commission, for example, to conduct a public rule making pro- 
ceeding before it issues a policy or interpretative instruction to its staff. 


RULES OF AGENCY ORGANIZATION, PROCEDURE OR PRACTICE 


Section 201(a) of the proposed Code would further amend the cor- 
responding Section 4 of the Administrative Procedure Act by requiring 
agencies to conduct public rule making proceedings before they issue 
or amend rules embodying their organization and procedure. 

Certain aspects of agency organization are intertwined with proce- 
dural matters which concern the public. Generally speaking, however, 
it would seem that the internal organization of the Interstate Commerce 
Commission and its staff, within the limits imposed by the Interstate 
Commerce Act and the Administrative Procedure Act, are so peculiarly 
within the discretion and responsibility of the Commission that public 
rule making proceedings would be irrelevant. 

We think it is highly desirable for an agency to obtain the views 
of interested persons prior to a general revision or major change in its 
rules of procedure. For example, the Interstate Commerce Commission 
has instituted a public proceeding looking toward a general revision of 
its rules of procedure. Other agencies, such as the Atomic Energy Com- 
mission, have followed the same course. However, it is impractical to 
require a regulatory agency to conduct a public rule making proceeding 
prior to every minor revision of its rules. No such requirement governs 
courts in the issuance and amendment of court rules. Here, as in other 
respects, the Task Force’s distrust of the administrative process has been 
carried to the point of urging restrictions which go far beyond the 
judicial analogy. 


NOTICE IN CASES OF ADJUDICATION 48 


Section 202(a) of the proposed Administrative Code really makes 
two changes. First, it would require that the notice of hearing in cases 
of adjudication should conform to the extent practicable with the prac- 
tice and requirements of pleading in the United States District Courts. 
Second, it would require those receiving such notices to give prompt 
notice of matters of fact and law controverted by them or else be fore- 
closed from contesting such matters thereafter. 

The first proposed change may be harmless by reason of the phrase 
‘to the extent practicable’’ but that is no excuse for accepting the 
change. Fundamentally, the provisions for notice through the medium 
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of pleadings as followed in the United States District Courts were de- 
signed for the settlement of private disputes. The pronouncements of 
such courts do not so directly and intimately affect the economic well- 
being or business life of communities, regions or segments of the national 
economy as do many of the decisions of the Interstate Commerce Com- 
mission. As a consequence, the intimate contact of antagonists which 
exists in proceedings in civil courts does not exist in proceedings before 
the Interstate Commerce Commission and a somewhat broader and more 
inclusive means must be adopted for the provision of adequate notice 
to interests which may be affected by any proceeding to be conducted 
by the Commission, whether that proceeding be by complaint or by an 
order of the Commission instituting the proceeding itself. 

The issues involved in proceedings before the Commission may well 
transcend the interests of the private litigants. Intervention by third 
parties has historically been freely permitted by the Commission so long 
as an interest is alleged and so long as the issues are not broadened. To 
assist the Commission in the pronouncements of its task of regulation 
for the general public good provisions for notice to interested parties 
should be such as to promote wide publicity. At the same time provision 
should be made for assuring precise information to the party or parties 
directly involved in the proceeding itself. Under present practice of 
the Commission both goals are served. 

The second change the proposed Administrative Code would make 
in this instance is probably too sweeping. Under the Commission’s exist- 
ing rules of practice an averment in a formal pleading which is not 
denied in a responsive pleading is treated as though admitted. The pro- 
posed Administrative Code would go far beyond that and provide that 
the parties receiving notice of a hearing would be required to go on 
record concerning every aspect of the case or thereafter be prevented 
from contesting such aspects. While unquestionably it would be well 
to have a device whereby a complainant or an applicant could be advised 
of the contentions of a defendant or protestant, the foreclosing of the 
opportunities of participants in large cases involving broad issues would 
be too high a price to pay. It is this Committee’s recommendation that 
if any changes be needed, it be accomplished by a change in the Com- 
mission’s own rules of practice. 


PROCEDURE IN FORMAL HEARINGS 44 


The proposed Code provides that where the Constitution or a 
statute requires a hearing, the hearing in cases of rule making shall be 
a formal hearing conducted in accordance with Sections 205 and 206, 
and in cases of adjudication shall be a formal hearing conducted in 
accordance with Sections 202, 205 and 206. These provisions are sub- 
ject to the basic criticism that they provide the same detailed formality 
for administrative functions which range from the determination of 
what amount to small money claims by the Social Security Board and 
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police court matters by the Coast Guard, to the determination of 
intricate economic questions by the Interstate Commerce Commission 
and similar agencies. 

It is significant to note that the proposed Code would not interfere 
with the Commission’s modified procedure. For Section 205(d) pro- 
vides, somewhat like Section 7(c) of the Administrative Procedure 
Act, that ‘‘The agency may by general rule adopt procedures, or the 
presiding officer may specially provide, for the submission of all or 
part of the evidence in written form, provided that no party is sub- 
stantially prejudiced thereby.’’ 

It should be emphasized in this connection that we interpret the 
proposed provisions as wholly inapplicable to those matters which the 
Commission is empowered under the Act to handle without a hearing. 
Examples of the latter are the granting of temporary authorizations 
under the provisions of Section 210 a (a) and Section 210 a (b). 


INFORMAL ADJUDICATION 45 


The question as stated may be divided into three parts, viz: In 
all proceedings except rule making, where a hearing is not required, 
(a) should the decision of the officer of the Commission be required 
to be served upon the parties; (b) should the decision of the officer of 
the Commission be required to be made subject to review by a review- 
ing board or officer; and (c) if required to be made subject to review, 
should the reviewing authority make findings of fact and conclusions 
of law. 

There are many ‘‘proceedings’’ which are determined by the Com- 
mission where no hearing is required. For example, (a) the issuance 
of temporary authorities for motor carrier operations for stated periods 
or single trips where emergency conditions require, as provided under 
Section 210a of the Interstate Commerce Act, Part II; the grant of 
temporary authority to motor carriers to lease operating rights of other 
carriers, as provided in Section 210a(b) of said Act; the transfer of 
a motor carrier certificate or permit under the provisions of Section 
212(b) of said Act; (ec) special permission applications for the publica- 
tion of changes in rates and charges, as provided in Sections 217(c) and 
218(a) of said Act, and Section 6(3) of the Interstate Commerce Act, 
Part I, Section 306(d) and Section 306(e) of the Interstate Commerce 
Act, Part III; and Section 405(d) of the Interstate Commerce Act, 
Part IV; (d) acquisition proceedings under Section 5(2)(b) of the 
Interstate Commerce Act, Part I; and emergency car supply under 
en 1(15) of the Interstate Commerce Act, Part I; and various 
others. 

Under Section 202(b) of the proposed Administrative Code there 
would be required in every case of ‘‘adjudication’’ the issuance of a 
proposed decision by a duly designated and responsible officer of the 


45 Committee Assignment 24—In all Proceedings, except Rulemaking, where a 
hearing is not required, should the Decision of the Officer of the Commission be 
required to be served upon the Parties and made subject to Review, in which, after 
Receipt and Full Consideration of the Evidence, Views and Arguments of all Parties, 
the Reviewing Authority shall make Findings of Fact and Conclusions of Law? 


ain 





Commission which proposed decision shall be subject to review within 
the Commission by a board of superior officers designated by the Com- 
mission. It should be noted that under Section 204(c) such a reviewing 
authority would be completely isolated from the rest of the Commission’s 
staff—in the same manner that a hearing officer or the Commission would 
be in a formal proceeding. The proposed Administrative Code does 
except ‘‘cases involving the public health, safety, or morals,’’ from the 
requirement of a proposed report but makes the determination of the 
Commission subject to the procedural requirements of review thereafter 
as promptly as possible. It is doubtful that many proceedings before 
the Commission in which a hearing is not required could be interpreted 
to fall within the exception stated. 

In essence, therefore, the effect of the proposed Administrative 
Code would be to make mandatory the issuance of proposed decisions in 
all cases of ‘‘adjudication’’ and subject such proposed decisions to 
review, where no such requirement today exists. 


If review is required in all proceedings (except rulemaking) where 
a hearing is not required, it necessarily means procedurally that the 
initial report of an officer of the Commission cannot be made effective 
immediately but must be made effective at some future date so as to 
permit parties to file exceptions thereto and replies to such exceptions. 
Further, in such event the final report of the reviewing authority must 
be sufficiently complete so as to accord a complete finding of fact and 
conclusion of law. This would be so despite the fact there are in- 
numerable instances requiring no hearings where such procedures 
would be entirely unnecessary, time consuming, expensive to the parties 
and to the Commission and would encourage needless litigation and 
the possible use of dilatory tactics in certain instances. 

The determinations made by the Commission in proceedings where 
no hearing is required stem from specific statutory authority in most 
instances. For example, the grant of temporary operating authorities 
or the grant of special permission to make changes in rates and tariffs 
on less than statutory notice, supra. The statutes conferring authority 
upon the Commission in these instances, as well as in others, deliberately 
omitted the requirements of review within the Commission and left the 
procedural processes to appropriate rules and regulations of the Com- 
mission. 

Has there been any abuse by the Commission in proceedings 
requiring no hearing that would warrant the imposition of a review 
requirement? A review of The Hoover Commission Task Force Report 
On Legal Services and Procedure under date of March 1955 sets forth 
no reason whatsoever for the proposed requirement of review of decisions 
in proceedings not requiring a hearing. In the absence of a specific 
demonstration of need for such new statutory requirements or any 
demonstration of inadequacy or improper administration of the present 
statutory provisions, there can be no reason or justification for the im- 
position of additional duties, delays and expenses as envisaged by the 
proposed legislation in this report. Applied to the Federal Government 
as a whole, this proposal would create incaleulable delay and red tape. 





TESTS AND INSPECTIONS 4° 


This general subject is dealt with in a negative way in Section 5 
of the Administrative Procedure Act (5 USC 1004) as follows: 


*‘In every case of adjudication required by statute to be 
determined on the record, after opportunity for an agency hearing, 
except to the extent that there is involved * * * (3) proceedings 
in which decisions rest solely on inspections, tests or elections; * * * 


‘“(a) Persons entitled to notice of an agency hearing shall be 
timely informed of (1) the time, place, and nature thereof; (2) 
the legal authority and jurisdiction under which the hearing is to 
be held; and (3) the matter of fact and law asserted.’’ 


In its opinion in the case of Door v. Donaldson, 195 F. 2d 766, 
which involved obscene motion picture films, the United States Circuit 
Court of Appeals, District of Columbia Circuit, in an action to enjoin 
a Post Office Department order barring the film from the mails, accorded 
a somewhat narrow construction to Exception (3) above, saying that 
to rest a decision ‘‘solely on inspections’’ the decision must ‘‘turn 
either upon physical facts as to which there is little room for difference 
of opinion, or else upon technical facts like the quality of tea or the 
condition of airplanes, as to which administrative hearings have long 
been thought unnecessary.’’ 

In the Attorney General’s Manual on the Administrative Procedure 
Act (pp. 44-45) four examples of ‘‘proceedings’’ in which decisions rest 


solely on inspections, tests or elections are given. The only one related 
to Interstate Commerce Commission action reads: 


‘*(e) locomotive inspections by the Interstate Commerce Com- 
mission (45 USC 29) (statute provides for a hearing); Senate 
Hearings (1941) pp. 833-4.’’ 


We suggest additional examples as follows (Section references 
are to the Interstate Commerce Act) : 

Inspection and testing of railroad safety devices generally ; (Section 
25 (d); 45 USC 36). 

‘*Scientifie and technical researches, investigations, and tests’’ of 
motor carrier operation and equipment (Section 204(a)(5)). 

Examination by Commission inspectors of ‘‘the construction, 
adaptability, design, and condition of all mail cars used on any rail- 
road *** .’? (45 USC 37). 

Examination and rejection of defective or faulty tariffs (Sections 
6(6), 6(9), 217(a), 306(b), 405(a) (b)). 

Examination of contracts filed by motor contract carriers and the 
making public of provisions failing to conform to published schedules 
(Section 220(a)). 
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Inspection and examination of lands, buildings and equipment of 
motor carriers, brokers and lessors, and accounts, books, records, memo- 
randa, correspondence and other documents of carriers, brokers, lessors, 
and associations (Section 220(d) ). 


Recommendation No. 39 of The Hoover Commission Report reads: 


‘‘In any proceeding in which an agency decision rests solely 
on tests, inspections, or examinations, no decision by an officer or 
employee of the agency should be valid or effective except in 
emergency situations unless, wpon appropriate request by the 
person or party affected, review of such tests, inspections, or ex- 
aminations shall first have been afforded by a board or a superior 
officer designated as the reviewing officer of the agency, subject 
to the imposition of the costs thereof upon the party requesting 
such review if he does not prevail.’’ (Emphasis supplied) 


The foregoing recommendation follows in principle Recommendation 
No. 43 of the Task Force Report, which, however, omits the emergency 
situation exception and the imposition of costs upon an unsuccessful 
litigant. Section 204(e) of H. R. 6114 (Administrative Code), although 
departing somewhat in phraseology from Recommendation No. 39, 
appears to be identical in meaning. S. 2541 is likewise identical in 
meaning except that it adopts the Hoover Commission recommendation 
concerning costs. 

It is important, we believe, that safeguards be provided such as 
those suggested in the question propounded. From the examples we 
have cited of situations in which the Commission now possesses and 
exercises visitorial power of this character it is apparent that sub- 
stantial rights and interests could be jeopardized if hearings were 
denied. The narrow construction of Section 5 of the Administrative 
Procedure Act in the Door case, the fact that the Interstate Commerce 
Commission as we know it, does and will continue to treat all litigants 
and interests fairly are not reasons to forego positive safeguards. Nor 
does the fact that the present statutory law, expressly or through judicial 
decisions and/or long established practice, contemplates hearings in 
many instances lessen the need of such safeguards. 

As related to the Commission we doubt the need or the wisdom 
of the provision, suggested in The Hoover Commission Report, imposing 
costs upon a party who, although accorded a review, is unsuccessful in 
his contentions. 

Otherwise the substance of Recommendation No. 39 of The Hoover 
Commission Report, in our opinion, should be adopted. As heretofore 
noted, Section 204(e) of H. R. 6114 we regard as satisfactory. 


DECLARATORY ORDERS 47 


It is proposed by the Administrative Procedure Code, Section 
204 (f) to provide that every agency shall provide by rule for the filing 
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and prompt disposition of petitions for a declaratory order to terminate 
a controversy, or to remove uncertainty in a controversy, or to remove 
uncertainty in a controversy as to the applicability to the petitioner of 
any statutory provision or of any rule or order of the agency. Such 
proceedings shall be subject to the provisions of the Code, as well as 
of other applicable law, and the order disposing of the petition in any 
such case shall have the same effect as other agency orders. 

Present provisions of Section 5(d) of the Administrative Procedure 
Act authorize but do not require issuance of Declaratory Orders in 
adjudicatory matters only and exempts from the agency’s authority 
to issue such orders those adjudications not required by statute to be 
determined on the record after hearing; matters subject to subsequent 
trial de novo in court; the selection or tenure of an officer or employee 
of the United States; proceedings which rest solely on inspections, tests 
or elections ; the conduct of military, naval and foreign affairs functions; 
cases in which an agency is acting as an agent of a court; and the cer- 
tification of employee representatives. 

It may well be that the opportunity to petition for a declaratory 
order may be a valuable right and a necessary one before some agencies. 
We are not aware of any great need for this right in practice before the 
Interstate Commerce Commission and suspect that this is so because of 
adequate provision for the issuance of advisory opinions and letters and 
rulings in informal complaints. These latter avenues of approach make 
possible advising the private citizen of his rights and privileges without 
the formality of an administrative proceeding or application for a 
declaratory order. As to matters peculiarly within the province of the 
Commission, such as tariff interpretation or other intricate matters 
involving the expert knowledge of the Commission and generally left 
by the courts for the Commission to decide, a declaratory order could 
be of more value in a court action to recover damages than an advisory 
opinion or decision in an informal complaint. The right to petition for 
a declaratory order should be authorized and encouraged but certainly 
not made mandatory in all rulemaking and adjudicatory cases. The 
saving clause ‘‘to the extent practicable’ should certainly be appended 
to this proposed change in the Administrative Procedure Act. 


ADVISORY OPINIONS 


The Task Force Report recommends that the advisory opinion 
procedure developed by the Securities and Exchange Commission be 
given a statutory basis and that the Administrative Procedure Act be 
amended to permit agencies to issue advisory letters, opinions, or other 
written statements addressed to named persons with a designation by 
formal rule of the classes of officials who are authorized to issue written 
advisory opinions upon which reliance may be placed. 

The proposed change has not been incorporated in the proposed 
Administrative Code. However, there appears to be no objection to 
providing for such opinions and encouraging the agencies to issue them 
to the end of making the administrative process more efficient, less 
costly and to eliminate much formal litigation including the declaratory 
order procedure discussed above. 
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MODIFIED PROCEDURE 


The Commission in recent years has increased utilization of 
shortened or modified procedure. It has entertained and adjudicated 
an increasing number of petitions for declaratory orders. It has gone 
on record in favor of increased use of shortened or modified procedure. 
Unquestionably the Commission will endeavor to utilize these methods 
of adjudicating litigation before it. No statutory enactment, however, 
should preclude the parties from requesting, as they now do, where they 
have good and sufficient reasons, that specified matters be assigned for 
oral hearing in lieu of shortened or modified procedure. In many cases 
it is possible for the parties to know even before modified procedure 
statements are filed that they will be obliged to request an opportunity 
to cross-examine adverse witnesses. In such instances the assignment of 
the matter to modified procedure, with the attendant passage of time 
until the completion thereof and the subsequent filing of petitions for 
oral hearing to cross-examine witnesses, sometimes results in unduly pro- 
longing proceedings. The parties should have the right to request oral 
hearing, as they do now. 





Topic 6 


Said Code, contrary to principles expressly recognized by the Supreme 
Court, would too narrowly constrain the Interstate Commerce Com- 
mission and similar regulatory agencies by technical rules as to the 
admissibility of proof and evidence in adjudicatory proceedings, would 
require them to abandon rules of evidence which have been evolved 
by such regulatory agencies to fit the issues peculiar to proceedings 
before them, and would require them to apply rules of evidence and 
requirements of proof employed in civil non-jury cases in the United 
States District Courts, which are not designed for nor suitable to the 
trial of quasi-legislative proceedings. 


PROPOSAL 48 


A reading of Section 205(d) of the proposed Administrative Code 
and of Section 7(c) of the Administrative Procedure Act indicates that 
the aim of the drafters of the new Administrative Code with respect to 
admissibility of evidence in agency proceedings is to continue the Ad- 
ministrative Procedure Act’s ‘‘reliable, probative and substantial evi- 
dence’’ standard with respect to agency ‘‘rule-making’’ but to discon-- 
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tinue it with respect to agency ‘‘adjudications’’. The Administrative 
Code would require that agency ‘‘adjudications’’ be conducted ‘‘to the 
extent practicable’’ in accordance with the rules of evidence and re- 
quirements of proof followed by United States District Courts in civil 
non-jury cases. 

Section 7(c) of the Administrative Procedure Act makes it clear 
that administrative agencies are not presently bound by the strict ex- 
clusionary rules of evidence applied in court proceedings. In view of 
this significant result of Section 7, should these traditional exclusionary 
rules of evidence applied in civil non-jury cases in United States Dis- 
trict Courts now become applicable to adjudicatory agency proceedings? 

Nothing in the current practice before the United States District 
Courts warrants an affirmative answer to this question, primarily because 
most administrative adjudicatory functions often have little if any 
parallel in district court practice. 

Matters tried before the United States District Courts without a 
jury in great measure involve individual controversies between private 
parties. Illustrative of these are actions in tort or in contract. Matters 
to be adjudicated before administrative agencies by their very nature 
can and do involve sweeping problems of broad public interest and of 
great significance to the economy of the nation. In other words, civil 
non-jury matters and agency adjudicatory proceedings are quite dis- 
similar. The requirements which may fit private controversies will not 
be suitable in the adjudication of broad public issues. 

This can be illustrated by a practical example, contrasting typical 
litigation before a United States District Court and a federal agency 
such as the Interstate Commerce Commission. A court suit arising out 
of alleged breach of contract would normally be a matter between a 
plaintiff and a defendant, or a few such parties on either side. The 
outcome of the law suit is fundamentally a disposition of the differences 
between a small number of private litigants. 

Before the Interstate Commerce Commission a shipper or group of 
shippers, for example, may file a complaint attacking the railroad rates 
applicable to the transportation of a basic commodity such as bitumi- 
nous coal, to a particular destination area. The relief sought can em- 
brace reparation for charges alleged to have been unlawfully exacted 
and borne in the past and also prescription of lawful rates for the future. 

The outcome of such a proceeding can have most important conse- 
quences not only to the original parties, be they complainant or de- 
fendant, but to other shippers, to competing carriers and to important 
segments of the economy substantially affected by railroad rates on the 
basic commodity involved. Frequently, concern with the matters in- 
volved will result in the intervention of a large number of parties, in 
addition to the original parties, seeking to protect what they conceive 
to be their vital interests. 

It is submitted that the private law suit and the agency proceeding, 
above described, are different in fundamental particulars. 

Section 205(d) of the proposed Administrative Code would apply 
‘*to the extent practicable’’ the rules of evidence and requirements of 











proof applied in civil non-jury cases in U. 8S. District Courts. The 
phrase ‘‘to the extent practicable’’ is fraught with danger of confusion. 
It will probably prove irresistably attractive to parties whose purposes 
will be served by delay and by the raising of technical issues. For one 
has but to ask what this phrase means. It can mean all things to all 
men. It is submitted this standard will produce far more mischief than 
constructive benefit. 

Change for the sake of change is purposeless and can very well pro- 
duce harm. Section 7(c) of the Administrative Procedure Act pro- 
vides a desirable flexibility. It was enacted after the most careful and 
thorough consideration. Only upon cogent proof that particular change 
is needed should such change be made. Such proof is absent here. 

The administrative agencies, familiar with the precise type situa- 
tions involved in adjudicatory proceedngs before them, should be per- 
mitted in the promulgation of their rules of practice to formulate the 
rules of evidence consistent with the standard of Section 7(c) of the 
Administrative Procedure Act. Illustrative of this is Rule 75 of the 
Interstate Commerce Commission’s General Rules of Practice relating 
to the admissibility generally of evidence. There is a point of sharply 
diminishing returns—which has now been reached—in attempting by 
statute rigidly to control the rules of evidence in administrative adjudi- 
eatory proceedings. The only concrete result that can definitely be fore- 
east as a result of Section 205(d) is confusion, which will not be counter- 
balanced by any demonstrable advantage to the public, the Commission, 
or to the parties appearing before it. 

Before an agency such as the Interstate Commerce Commission it 
can very well occur that one and the same proceeding will involve ad- 
judication and rule-making. [Illustrative is an instance where a com- 
plaint is brought seeking reparation as to rates paid and borne and also 
seeking the prescription of lawful rates for the future under Part I of 
the Interstate Commerce Act. The possibilities of confusion arising from 
application of the proposed Section 205(d) are at once apparent. 


OFFICIAL NOTICE 49 


The present provision of the Administrative Procedure Act, Sec- 
tion 7(d) relates to the decision resting upon official notice of a ma- 
terial fact not appearing in the evidence in the record. The proposal 
in the Administrative Code, Section 204(e), relates to the decision im- 
cluding official notice of a material fact beyond the evidence appearing 
in the record. The proposal appears to go beyond existing law, in that 
the proposal would apply to consideration of a material fact by official 
notice, whether utilized in the ultimate determination of the proceeding 
or not. The present law relates to the decision resting upon such matter 
of which official notice has been taken. It is felt that the change in this 
respect as proposed is dangerously broad. It could result in the neces- 
sity for additional hearings to be held relating to matters, which though 
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material were of minor importance, and upon which the ultimate deci- 
sion was in no wise determined or bottomed. The change in this re- 
spect and regard should not be made. 

The exception to the validity of any decision which includes official 
notice of a material fact beyond the evidence appearing in the record 
‘funless (1) the fact so noticed is specified in the record or is brought 
to the attention of the party for decision, and (2) every party adversely 
affected by the decision is afforded an opportunity to controvert the fact 
so noticed’’ in its first portion is also somewhat confusing. The ma- 
terial fact would not appear to be specified in the record if it were 
‘beyond the evidence appearing in the record’’, unless this were done 
by stipulation or by further hearing. The exception states items (1) 
and (2) in the conjunctive. Accordingly, the conjunctive consideration 
of the exception in its two items might well require (a) stipulation by the 
parties to the proceeding of the matter of official notice beyond the 
evidence appearing in the record, or (b) a further hearing so that said 
matter of official notice may be placed in the record. It is believed that 
the language of Section 7(d) of the Administrative Procedure Act 
affords adequate protection to parties litigant. 

The Administrative Code would provide that agency decisions which 
do not provide the required opportunity to controvert a matter officially 
noticed shall be ‘‘without force or effect’’. This presents the question 
whether agency decision so rendered is void ab initio even though the 
parties, for one reason or another, decided to accept this decision despite 
the fact that the Commission inadvertently took official notice of the 
material fact without providing the required opportunity to controvert. 
There is also a question whether such a decision would be void ab initio 
as to all persons and under all circumstances. 

Apparently the proposed amendment would make it impossible, 
however necessary it might be, for the Commission in its final decision 
to take official notice of any kind where notice that it would be consid- 
ered had not been given. The report of the Task Force does not com- 
ment upon, much less offer, any justification for such harsh rigidity 
respecting administrative orders, and we believe none can be offered. 
Under the present statute the agencies are free to establish rules relating 
to official notice. In the footnote we set forth an illustrative provision 
dealing with the controversion of official notice first made in the decision 
of the agency which was suggested in the Report of the Committee upon 
Uniform Rules of the President’s Conference. 





50 “Controversion. Any party may controvert a request or a suggestion that 
official notice of a material fact be taken at the time the same is made if it be made 
orally, or by a pleading, reply or brief in response to the pleading or brief or notice 
in which the same is made or suggested. If any decision is stated to rest in whole 
or in part upon official notice of a material fact which the parties have not had a 
prior opportunity to controvert, any party may controvert such fact by appropriate 
exceptions if such notice be taken in an initial or intermediate decision or by a 
petition for reconsideration if notice of such fact be taken in a final report. Such 
controversion shall concisely and clearly set forth the sources, authority and other 
data relied upon to show the existence or non-existence of the material fact assumed 
or — in the decision.” Report of Conference on Administrative Procedure, 
page 





It is felt that Section 204(e) as written is too broad and constitutes 
no improvement over the present provisions of Section 7(d) of the Ad- 
ministrative Procedure Act. Indeed, it is felt that Section 7(d) of the 
A. P. A. is much to be preferred as giving proper emphasis to the cir- 
cumstances wherein improper application of the doctrine of official notice 
should be corrected by appropriate remedy.™ 


ONE HEARING 2 


The proposal to prohibit generally the holding of more than one 
hearing in an adjudicatory proceeding is found in the H. R. 6114 ver- 
sion of the proposed Administrative Code. There is no comparable pro- 
vision in the companion Senate Bill S. 2541. The proposal stems from 
a recommendation of the Hoover Commission task force, and this recom- 
mendation in turn appears to have been based largely upon the views of 
the late Senator Pat McCarran and his dissatisfaction with the Secre- 
tary of Agriculture’s procedure for fixing milk prices. The proposal is 
not incorporated in the report of the Hoover Commission. Enactment 
of the proposal is not in the public interest in that it might well impede 
rather than expedite administrative procedures. 

At the present time the Interstate Commerce Commission, for ex- 
ample, has full control over its own proceedings and there is no statu- 
tory limitation upon the number of hearings which it may hold in a 
particular matter. See Interstate Commerce Act, Sections 17(3), 
19a(c), 204(a) (6), 205(b), 316(a), 417(a). The Commission’s rules of 
practice contemplate the possibility of additional hearings in appropriate 
eases. See 49 Code of Federal Regulations, Sections 1.14(e), 1.85 and 
1.101. As a matter of practice the Commission has in some cases held 
such additional hearings. However, it is important to recognize that 
such additional hearings are permitted sparingly in the light of par- 
ticular circumstances and conditions. Regulatory agencies such as the 
Interstate Commerce Commission are charged by the Congress with up- 
holding the public interest as well as the rights of particular parties to 
proceedings before it. 

Again it is to be remembered, as was noted, supra, that the line of 
demarcation between rule-making and adjudication is by no means so 
clear as might appear in theory. Both can and often do occur in one 
and the same proceeding. After a complaint is brought for reparation 
and the prescription of lawful future rates, a hearing may be held and 
evidence submitted by the immediate parties to the proceeding. 

Subsequently, in view of the sweeping impact of the proceeding on 
others not directly participating, it may appear desirable to develop a 


51 Mr. Albert Vogl, a member of Sub-Committee C, expressed the view in part 
that the proposed Section 204(e) embodies principles laid down by decisions of the 
Supreme Court of the United States, and_applied, for example, by the Interstate 
Commerce Commission. See Interstate Commerce Commission vs. Louisville & 
N. R. Co., 227 U. S. 88, 93; United States vs. Abilene and S. R. Co., 265 U. S. 274, 
289; Summer & Co. vs. Erie R. R. Co., 262 1. C. C. 43, 52. ’ 

_ 52Committee Assignment 29—Should the Commission be prohibited from hold- 
ing more than one Hearing in any Formal Adjudicatory Proceeding except on re- 
mand to a Presiding Officer or by a Reviewing Court, or by stipulation of all parties? 
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more complete record in additional hearing, to enable the Commission 
to reach the correct decision based on all the pertinent facts. It is sub- 
mitted that in such instances additional hearing should be permitted 
without the formality and the delay of remand by the Commission or the 
courts. For remand would presumably require detailed review of the 
record of the initial hearing, determination that the record is incomplete, 
and issuance of an order for additional hearing. 

In this connection it should be pointed out that the phrase ‘‘not 
more than one hearing’’ is ambiguous and subject to various interpre- 
tations. ‘‘Hearing’’ is not defined in the proposed bill. It is assumed 
that it includes all proceedings before a presiding officer up to the time 
of initial submission of the matter to that officer for decision. 

The proposed Administrative Code provision would make it impos- 
sible for the Commission to hold a second or further hearing after the 
ease has been submitted to the presiding officer for decision except by 
stipulation of all of the parties or upon remand. The use of the word 
‘‘remand’’ would indicate, as previously suggested, that the second 
hearing could be held only after the matter had been reviewed by the 
Commission or a court and then had been sent back to the presiding 
officer for further proceedings. But the language of the provision is 
by no means explicit as to this. In any event, it appears that the effect 
of the provision would be to prevent an additional hearing after the 
case has been initially submitted to a presiding officer and before the 
ease has been fully reviewed and remanded by the Commission. The 
proposal would also apparently prevent the Commission itself from 
hearing a case after the case had been initially heard by a presiding 
officer. 

The great scope of matters before federal administrative agencies 
and the broad impact upon the nation as a whole of their decisions must 
always be remembered. The correct, the just and the lawful decision in 
the public interest take precedence over any doctrinaire concept that 
there must not be more than one hearing except in specified and extraor- 
dinary circumstances. No such sweeping proposal, as is here made in 
the Administrative Code, is warranted on the record of such federal 
regulatory agencies as the Interstate Commerce Commission to date. 

Enactment of the proposed limitation as to the number of hearings 
would have the following undesirable consequences: (1) It would give 
rise to considerable confusion as to the exact meaning and scope of the 
prohibition against more than one hearing; (2) The proposal would im- 
pair the flexibility which is deemed desirable in the administrative proc- 
ess; (3) The proposal would result in delay in any case where it became 
apparent after submission of the case that a further hearing was neces- 
sary or appropriate in the public interest. Such hearing could not be 
held until the case had been reviewed and remanded by the Commission 
or a court. 

The proposed provision does not appear to be in the public interest. 
An administrative regulatory agency should have full control over its 
procedure so long as the procedure meets the requirements of a full and 
fair hearing. A wholesale restraint upon federal administrative agencies 


— 





as here proposed should not be imposed solely on the basis of the meager 
evidence considered by the Hoover Commission task force. If any ad- 
ministrative agency’s proceedings are repetitious and inefficient, they 
should be corrected. If a restraint as to the number of hearings of 
general application is to be formulated, it should be done in such a 
manner as to obviate the uncertainty and confusion which the proposed 
provision is certain to generate. The proposal to prohibit generally the 
holding of more than one hearing in an adjudicatory proceeding should 
not be enacted into law. 





Topic 7 


Said Code would greatly impede and add unnecessarily to the com- 
plexity and cost of administering the powers of the Interstate Com- 
merce Commission 7 isolating hearing officers, boards, and agency 
members from consulting or being advised by its expert or technical 
staff personnel in proceedings before the Commission. 


SEPARATION OF FUNCTIONS 53 


By section 204(c) of the proposed Administrative Code it is pro- 
vided that 


‘‘No reviewing authority acting pursuant to section 202(b) of 
this Code, and no presiding or deciding officer acting pursuant to 
sections 205 and 206 hereof, shall (1) consult any party on any 
issue of fact except upon notice and opportunity for all parties to 
participate, save to the extent required for the disposition of ex 
parte matters as authorized by law, (2) be responsible to or sub- 
ject to the supervision or direction of any officer, employee, or 
agent engaged in the performance of investigatory or prosecuting 
functions for the agency, (3) be advised by any other agency officer 
or employee except as a witness or counsel in public proceedings of 
which all parties have notice and in which they have full oppor- 
tunity to participate, or (4) permit any other agency officer or 
employee to participate in any way in the formulation of findings 
or decisions, except that agency members, or the reviewing authority 
acting pursuant to section 202(b) of this Code, may have the assist- 
ance of persons who are members of an independent review staff. 
If it is alleged that there is a violation of this subsection in con- 
nection with any agency action, the reviewing court shall determine 


53 Committee Assignment 31—“Should all adjudicatory orders, and all rules 
where a hearing is required, be void if the reviewing authority, in informal adjudi- 
cation, or the presiding officer, including members of the Commission, in all other 
proceedings (1) consults ex parte with any party on an issue of fact, (2) is respon- 
sible or subject to the supervision or direction of any investigatory officer of the 
Commission, (3) is advised by any other Commission officer or employee except 
on the record, or (4) permits any other Commission officer or employee to partici- 
pate in the formulation of his findings or decision, other than that, in the case of 
informal adjudication, the reviewing authority, and in the case of formal proceedings, 
the Commission, may have the assistance of an independent review stat?” 
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the facts and, if such violation is proved, may hold such agency 
action unlawful and invalid.’’ 


That provision contemplates a number of prohibitions, the most sig- 
nificant of which is embraced by the statement of the main topic. How- 
ever, all are relevant to the main question and are sufficiently significant 
to warrant discussion. 

The Hoover Task Force states that 


‘‘The Administrative Procedure Act also should be amended 
to provide a specific remedy for violation of the separation of func- 
tions. Upon a finding that the principle has been violated in a 
particular case, the reviewing court should hold the action of the 
agency unlawful and invalid.’’ (T. F., p. 182) 


The present Administrative Procedure Act exempts from require- 
ments similar to those in Section 204(c) of the Code the following: 
Initial licensing, rate making, and the regulation of facilities and prac- 
tices of public utilities or carriers. In addition, the restrictions do not 
apply to the agency or any of its members. 

The Task Force states that if an agency function must be performed 
after a formal hearing, then these requirements should not be excluded 
even in the above types of proceedings. (T. F., p. 182) 

Thus the proposed Code would make practically all proceedings be- 
fore the Commission subject to the requirements as to separation of 
functions. That would include application cases, rate cases, security 
issues and the like. 

The Task Force states that Chief Officers of the agency should have 
specialized review staffs, and the presiding officers should exercise their 
powers and jurisdiction independent of agency or other influence. 
(T. F., p. 182) 

There are, therefore, three significant changes proposed. (1) Prac- 
tically all proceedings before the Commission shall be subject to the 
prohibitions in the proposed Administrative Code, section 204(c); (2) 
the prohibitions shall apply to Commissioners; and (3) violation of any 
of those conditions shall render the decision in the proceeding unlawful 
and invalid. It is recommended that none of those proposals should 
be adopted.®4 

This question falls within the category of Recommendation No. 37 
of the Hoover Report, (H. R., p. 61) and Task Force Recommendation 
No. 41. (T. F., p. 176) 

It is significant that six of the twelve members of the Hoover Com- 
mission did not vote for Recommendations Nos. 29 to 48, inclusive, which 
deal mostly with proposed amendments to the Administrative Procedure 
Act. They did not vote for them ‘‘ because of their possible consequences 
and possible increase in the expenditures of the Government.’’ (H. R., 
p. 95) 


54 Committee Member McAuliffe agrees with the proposals except for modifica- 
tions of sub-item (3), referred to hereinafter. 

Committee Member Goodyear suggests that any violation of any of the pro- 
visions embraced by Item 31 should result in invalidation of any action of the agency. 





It should also be noted that Commissioner James A. Farley stated: 


‘*IT do not agree with Recommendation No. 37 as it raises the 
serious problem of whether agency heads can consult with their 
expert and technical advisers in deciding cases if the latter have 
had any part in the investigation or prosecution of the cases. This 
may require establishing costly duplicate staffs whose work would 
be confined solely to furnishing the agency members with technical 
guidance for the purpose of making decisions.’’ (H. R., p. 97) 


It will be observed that neither the Task Force nor the Hoover Com- 
mission point to any specific injury, past or present, to any individual 
group, community, or the Government itself. 

The Task Force says that the Commission took eight years after the 
Administrative Procedure Act for ‘‘internal separation of powers at 
the hearing level in motor carrier certificate cases,’’ citing Riss & Co., 
Inc. v. United States, 341 U. 8. 907. (T. F., p. 181) True, it took that 
long to litigate the matter and get a final decision of the Supreme Court. 
But the Task Force fails to mention the later significant decision of the 
Supreme Court in United States v. Tucker Truck Lines, 344 U. S. 33, 
wherein the Court held that previous grants need not be reheard if ob- 
jection to the qualifications of the Hearing Examiner were not raised 
during the hearing. 


Therefore, the Supreme Court has indicated that, notwithstanding 
the Administrative Procedure Act, separation of powers was not com- 
pulsory, and apparently merely a technicality dependent upon when ob- 
jection is made. But more significant is the fact that the more legisla- 
tion along this line, the more litigation, the greater uncertainty there is 
as to interpretation of proper procedure or practice. And still more 
significant is the vulnerability or insecurity of any grants of authority 
issued by the Commission because, as Section 204(c) of the Code reads, 
any authority granted is invalid if any of those things happened, and 
disclosure of the fact, for instance, that an Examiner conferred with a 
party ex parte may not be made for years after the grant has been 
issued, the carrier has made investments and has been operating ever 
since, and an interested industry has grown. 

If the authority granted is void or invalid because of lack of sepa- 
ration of functions within the agency, question arises whether they are 
void ab initio or only if question is raised by a party at the time; or 
when the fact is disclosed years later. Illustration: the Riss and Tucker 
cases, where the Court says that the law is not violated unless somebody 
raises the question at a specified time—during the hearing. The Code 
does not clarify, and must eight or more, years again elapse after the 
enactment of such a Code before we know whether we have a valid 
certificate or not? 

In connection with the proposal to hold void or invalid any order in 
any proceeding in which one of the several factors under Section 204(c) 
comes into play, sight should not be lost of the fact that there are statutes 
on the books which have been prosecuted so thoroughly and earnestly 
that the holdings of the courts have become extremely rigid. For ex- 
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ample, the Safety Appliance laws over which the Commission has juris- 
diction. Under the provisions of the proposals here under consideration, 
there is no limit to the rigidity which is possible. 

In this connection, a decision could be held void or invalid even 
though the party most hurt by the invalidation may not have been re- 
sponsible in any way for the departure, directly or indirectly. 


EX PARTE CONSULTATION 


Should all adjudicatory orders, and all rules where a hearing is re- 
quired, be void or invalid if the reviewing authority, in informal adjudi- 
eation, or the presiding officer, including members of the Commission, 
in all other proceedings consults ex parte with any party on an issue 
of fact? 

The voiding of a Commission order because someone with the Com- 
mission, having to do with the proceeding, consulted ex parte with any 
party on an issue of fact, is far too rigid. 

The Examiner (but not a Commissioner)®* is now prohibited from 
such consultation. The availability of that prohibition is sufficient to 
meet the situation at which this proposal is directed. Section 5(c) of 
the Administrative Procedure Act now prohibits such consultation with 
parties. In fact, the present Administrative Procedure Act goes even 
further than the proposed Code and says that the Examiner may not con- 
sult ‘‘any person or any party.’’ The proposal here is only to embrace 
‘‘eonsult with any party.’’5* 

Rule 13 of the Commission’s General Rules of Practice requires 
conformation to the Code of Ethics of the Association of Interstate Com- 


merce Commission Practitioners. That Code of Ethics contemplates con- 
formation to the standards of ethical conduct required of practitioners 
before courts. (Canon 1) 

Canon 8 of the Practitioners’ Code of Ethics provides: 


‘8. Private Communications with the Commission 


‘*In the disposition of contested proceedings brought under the 
Interstate Commerce Act the Commission exercises quasi-legislative 
powers, but it is nevertheless acting in a quasi-judicial capacity. It 
is required to administer the Act and to consider at all times the 
public interest beyond the mere interest of the particular litigants 
before it. To the extent that it acts in a quasi-judicial capacity, it 
is grossly improper for litigants, directly or through any counsel or 


55 Committee Member Joseloff is of the view that a Hearing Examiner should 
not consult ex parte with any party to a proceeding, but that that should not apply 
to the Commission itself. 

56 Committee Member Colgren states that in the past the Examiner could 
seek an gy 4 report from the Bureau of Traffic or the Bureau of Cost Finding, 
and the like. Under the proposal that would have to be discontinued, or if necessary, 
the same results could be accomplished by either the Bureau of Traffic or the Bureau 
of Cost Finding becoming party to the proceeding and their interpretations or 
comments be made a part of the record. In all other respects the proposed provision 
does not change practice within the Commission. [But, of course, “to invalidate an 
order because one of the phases of Section 204(c) is departed from, would have 
serious results.”] 





representative, to communicate privately with a commissioner, ex- 
aminer or other representative of the Commission about a pending 
cause, or to argue privately the merits thereof in the absence of their 
adversaries or without notice to them. Practitioners at all times 
should scrupulously refrain in their communications to and discus- 
sions with the Commission and its staff from going beyond ex parte 
representations that are clearly proper in view of the administrative 
work of the Commission.’’ 


In light of those requirements, the proposed provision is not 
necessary. 


Are we to assume that the Hoover Task Force and Hoover Com- 
mission question the integrity and honesty of the Commissioners and are 
of the view that their conduct is not the equivalent of that of a judge, 
and therefore find it necessary legislatively to prohibit communications 
between a Commissioner and a party? 


Question arises as to the nature of the consultation. If it is desired 
to be so meticulous in the prescription of what may or may not be done, 
it would appear that the proponents should come forward with specific 
limitations and scope. As the proposal stands, much litigation will fol- 
low before anything definite is understood. For example, assume that 
an Examiner should inquire of a party for the citation of the record for 
a fact. Technically, that would be sufficient to void the order. Suppose, 
even, that the practitioner should direct the Examiner’s attention to a 
printer’s error which bears directly or indirectly upon the issue of fact. 
Technically, that too could be held to be a violation of this proposed 
legislation, and the order could be held void. 


Many cases have a number of parties on one side. If one of the 
parties on that side should confer with the Examiner, is it contemplated 
to hold the order invalid as to the others who are not guilty of the in- 
fractions ?57 


It certainly would be uneconomic regulation if an order in a given 
proceeding in which lengthy hearings were held and large expenditures 
made were set aside merely because someone had made a statement to the 
presiding officer regarding an insignificant and immaterial fact. That 
is contemplated by this proposed legislation. 


SUPERVISION 


Should all adjudicatory orders, and all rules where a hearing is re- 
quired, be void or invalid if the reviewing authority in informal adjudi- 
eation, or the presiding officer, including members of the Commission, 
in all other proceedings is responsible or subject to the supervision or 
direction of any investigatory officer of the Commission ? 


57 Committee Member Goodyear suggests that any decision “in favor of the 
party so consulted should be voided.” 
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A somewhat similar restriction appears in Section 5(c) of the Ad- 
ministrative Procedure Act, subject to the excepted proceedings there 
described.®* 

However, when infraction contemplates invalidation of the Commis- 
sion’s order, the scope of this provision becomes rather indefinite. Who 
is one who would have supervision or direction over an Examiner is not 
explained. For example, a Commissioner, or a Division, may have juris- 
diction over investigations, i.e., the Commissioner or Division to whom 
the Bureau of Inquiry and Compliance reports. Surely, that Commis- 
sioner or that Division has jurisdiction over Examiners. The Examin- 
ers are responsible or subject to their supervision and direction. Where 
shall the line be drawn? 

A proceeding growing out of that provision, so far as the Commis- 
sion is concerned, is not cited. However, it would appear quite arbitrary 
to provide that when such occasion exists, the order of the Commission 
must be void even though the party who would be hurt thereby was in 
no way responsible. 

A reading of the Hoover Commission Report clearly indicates that 
this provision is intended for application in such agencies as the Securi- 
ties and Exchange Commission, within which the power to initiate in- 
vestigations and complaints is united with the power to determine 
whether the facts found after hearing warrant the imposition of a 
penalty or other legal consequence. The report states that that concen- 
tration of functions tends to depart from the traditional principle that 
no one shall be a judge in his own cause. (H. R. p. 61) That also 
seems to be true as to the report of the Task Force. (T. F., p. 176) 
No complaint is made with respect to the Interstate Commerce Com- 
mission. 

The transfer in the Commission of certain enforcement authorities 
from the office of the General Counsel to the Bureau of Inquiry and 
Compliance was made because of the possibility that the combination 
of advisory and enforcement activities in the same Bureau might be 
inconsistent with the intent of Section 5(c) of the Administrative 
Procedure Act. (Views of the I. C. C. on the Hoover Report, p. 9) 
However, in almost all parts that had to do with court litigation and not 
administrative hearings. 

On the question of separation of Examiners from any influence of 
investigative or prosecuting functions, note the alacrity with which the 
Commission considered that subject. On December 9, 1946, a minute 
was entered, reading as follows: 


**On consideration of Section 5(¢) of the Administrative Pro- 
cedure Act, approved June 11, 1946, voted that in all proceedings 

58 Committee Member Joseloff is in accord with the change to prevent any in- 
fluence or direction or supervision of any investigatory officer of the Commission 
on the official charged with the adjudication. 

Committee Member Goodyear believes that consultation between a Commis- 
sioner or Hearing Officer and the investigatory or prosecuting division of the agency 
should not be permitted, but that there should be no prohibition if the consultation 
is with another Commission employee on a matter of law. However, he suggests 
that there should be a prohibition of such a consultation as to matters of fact. 
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arising under Part II of the Interstate Commerce Act wherein an 
employee of the Commission assigned to the Bureau of Motor 
Carriers performs any investigative or prosecuting function any 
hearing shall be conducted by an examiner of the Bureau of Formal 
Cases under the supervision of the Chief Examiner, effective 
December 10, 1946.’’ 


And in recording the duties of the Bureau of Formal Cases, the 
March 26, 1949, issue of 14 Federal Register 1385, the duties of the 
Bureau of Formal Cases include the following: 


‘*Hearings in motor-carrier proceedings subject to the provisions 
of sections 7 and 8 of the Administrative Procedure Act which 
arise under section 5, Part I, or under Part II of the act, wherein 
an employee of the Commission assigned to the Bureau of Motor 
Carriers performs any investigative or prosecuting function.”’ 


That was preceded by a notice issued by the Commission under date 
of March 21, 1949, which described the functions of the Bureau of 
Formal Cases. 

As indicated in the press notice issued by the Commission on June 
10, 1954, the creation of the new Bureau of Inquiry and Compliance 
and the Office of the General Counsel, and in that connection distributing 
the work of four existing bureaus, the Commission indicated that the 
Commission’s series of reorganization moves would reduce the total 
number of Bureaus to nine, compared with 15 less than a year ago. In 
other words, it was more in the nature of a rearrangement of activities. 

In that connection, the Commission’s Annual Report for 1954 
stated on page 60: 


‘*The establishment of the Bureau of Inquiry and Compliance 
comprised of the former Bureau of Inquiry and the Section of Law 
and Enforcement of the Bureau of Law. The immedate effect of this 
consolidation was to locate in one bureau all activities directed to 
prosecuting for violations of the acts under jurisdiction of the 
Commission. Further, by joining the staffs of the two units, in- 
creased efficiency through interchangeability of personnel has been 
made possible and is in progress.”’ 


STAFF ADVICE 


Section 204(c) of the proposed code prohibits an Examiner or 
Commissioner to 


**(3) be advised by any other agency officer or employee except 
as a witness or counsel in public proceedings of which all parties 
have notice and in which they have full opportunity to partici- 
ds 


The Administrative Procedure Act [Section 5(c)] now prohibits 
any officer, employee, or agent engaging in the performance of any 
investigative or prosecuting functions to advise an Examiner in certain 
proceedings. This proposal goes further and prohibits the Examiner 


—68§—— 





or a Commissioner to be ‘‘advised by any other Commission officer or 
employee except on the record.’®® If that is violated the order is void, 
even though the party injured thereby was not responsible, and had no 
control over the action prohibited. 

Question arises, who is the Commission officer or employee in ques- 
tion? In each of the following there are Bureau or Section Chiefs and 
other officers, and in addition, there are innumerable employees. What 
happens if an Examiner receives information or advice from the Cost 
Section; from the Tariff Section, when an Examiner requests that his 
proposed report be checked as to the accuracy of the rates he cites; 
the Library, or the Section of Indices; the Bureau of Statistics; the 
Bureau of Finance; the Bureau of Valuation; a check of motor carrier 
authorities; and the like? 

Question also arises whether inquiry of or consultation with or 
use of material supplied by the Cost Section, or any of the other phases 
of the Commission’s work referred to, may be had by any or none of 
the following: Suspension Board, Examiner before or after hearing, 
Board of Review, Examiner in a Commissioner’s office, a Commissioner 
himself, or even a special request by a Division or the whole Commission 
when considering a report. 

Primarily, the Interstate Commerce Commission is not like a court 
which has to do only with the settlement of a dispute between the liti- 
gants before it. Nor it is like an agency such as the Internal Revenue 
Bureau, which has the interest of the Government on one side of the 
proceeding. Underlying most of the Commission’s activities is the 
question of public interest, even in litigated shipper versus railroad 
complaint cases. The determination of that public interest contemplates 
not the strength or weakness of an adversary, but also the help of 
experts and technical advisers. It is with their help to the Commissioners 
that the courts refer to the expertise of the Commission. 

So far as the Commission and its personnel are concerned, they 
constitute a closely knit team, with composite knowledge acquired by 
experts through research, technical training, and experience. In the 
end, they should be permitted to function as a team in the administration 
of the laws entrusted to the Commission’s care. 

To break up that team and the flexibility with which it functions, 
would result in wasteful expenditure of time, effort, and money. 

The Commission could not function without consultation with its 
Bureaus and their employees. 


PARTICIPATION IN DECISIONS 


Proposed Section 204(c) of the Code provides that no Examiner 
or Commissioner shall 


**(4) permit any other agency officer or employee to partici- 
pate in any way in the formulation of findings or decisions, except 


59 Committee Member McAuliffe agrees with the provisions of Section 204(c) 
except as to Item (3) which he suggests be revised so as to read: 
“(3) be advised by any other agency officer or employee except in writing in a 
statement which shall be served promptly on all parties, and any party may file 
a written statement in respect thereof, or request oral hearing with reasons 
therefor, within 20 days after such service.’ 
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that agency members, or the reviewing authority acting pursuant 
to section 202(b) of this Code may have the assistance of persons 
who are members of an independent review staff.’’ 


Section 5(c) of the Administrative Procedure Act now provides 
that 


**No officer, employee, or agent engaged in the performance 
of investigative or prosecuting functions for any agency in any 
case shall, in that or a factually related case, participate or advise 
in the decision, recommended decision, or agency review pursuant to 
section 8 except as witness or counsel in public proceedings.”’ 


A reading of the Task Force Report appears to indicate that the 
Commission must have a special Independent Review Staff, separate 
and distinct from any other parts of the Commission. For example, the 
Task Force Report states that ‘‘The expert advice and help which the 
agency members then require can and should be furnished by special 
review staffs or assistants.’’ (T. F., p. 180). 

On innumerable occasions the Examiner seeks assistance in the 
formulation of his findings and decision from the Cost Section, the 
Bureau of Valuation, the Bureau of Statistics, and the like. That is 
necessary. Merely being a lawyer does not qualify an Examiner as a 
tariff, rate, operating, cost or statistical expert. 

Conference with Commission employees, from experience, has been 
found to be a very necessary and practical tool, without which the 
Commission could not function. Prohibition of these procedures would 
invite delay, and call for unlimited and unnecessary paper work if 
public participation were required. And the employment of a special 
review staff to embrace each of the various types of experts or technical 
advisers would require duplication of employees and wasteful expendi- 
ture of time and money. 

A Congressman frequently asks a member of his staff to submit a 
memorandum on some point on a pending bill. He calls on expert 
legislative draftsmen to help prepare the bill. He seeks the advice of 
Congressional lawyers on the legal phases. If it is a tax measure he 
consults the Joint Committee on Internal Revenue Taxation. Thus, a 
Congressman seeks the best advice he can get within his own official 
family. A member of the I. C. C. does the same thing. Nothing but a 
queer type of suspicion of regulatory agencies and of their integrity 
would question this practice or seek to stop it. 


Topic 8 
Said Code would make impossible uniform regulation of transporta- 
tion agencies and materially impair the ability of the Commission to 
carry out, under the Interstate Commerce Act, the National Trans- 
portation Policy by transferring from the Commission to a large num- 
ber of uncoordinated hearing officers, the power to make final factual 
decisions. 
GENERALLY ’ 
Committee Assignments 32 to 38, inclusive, relate to the respective 
powers and duties of the Commission and the Hearing Officers, while 
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Question 39 relates to the review by the Courts, of any rule or order 
of the Commission, with a view to enforcing it or setting it aside. 

The full effect of the proposed Administrative Code upon Com- 
mission regulation, as it has existed since 1906, can be realized only by 
considering, in connection with the provisions covering Hearing Com- 
missioners, those relating to the establishment, in the Department of 
Justice, of ‘‘an Official Legal Service and Procedure’’ under a Director 
who— 


* * * shall issue directives to agencies (1) for the simplification, 
clarification, and uniformity of rules of substance and procedure, 
(2) for compliance with or making exceptions to the public infor- 
mation requirements of Section 200 of this Code in accordance with 
the provisions of that section, and (3) for the furnishing of reports 
and statistical data relating to legal services and procedures of 
agencies. (Title III of the Proposed Administrative Code.) 


Section 304 of the Proposed Administrative Code is as follows: 


‘*All agencies shall comply with directives and requests of the 
Director of the Office of Legal Services and Procedures issued or 
made in accordance with the provisions of this Title.’’ 


The subject is discussed in greater detail in the proposed ‘‘ Legal 
Services Act.’’ (H. R. 6115). 

Other provisions which must be borne in mind are those in Title 
IV, providing for the establishment of the ‘‘ Administrative Court of the 
United States.’’ At the outset, the jurisdiction of the proposed Court 
would be rather narrow. We should, however, be singularly naive if we 
thought that the proponents of such a Court, once it was in existence, 
would be satisfied to leave the Court with the limited jurisdiction set 
forth in Title IV. Indeed, the Task Force Report (page 34) makes 
it clear that the creation of the Court is simply to be the entering wedge: 


The Task Force considers the Administrative Court, which it pro- 
poses, not as an end to the process of removing judicial functions 
from administrative agencies, but as a first step in that direction. 


But, while the creation of an Administrative Court would be likely 
to start another cycle such as that which occurred in connection with 
the ill-fated Commerce Court, which was created in 1910 and abolished 
in 1913, there are certain things in connection with the proposed 
Administrative Court which are even greater in immediate importance. 
These provisions occur in Title V ‘‘ Hearing Commissioners.’’ A Chief 
Hearing Commissioner ‘‘shall be attached to the Administrative Court,’’ 
who is to consult with an ‘‘ Advisory Committee.’’ The Advisory Com- 
mittee is appointed by the Council of the Administrative Court, the 
Council being established by Section 406 of the proposed Code, and 
consisting of certain judges of the Administrative Court. Section 502 
of the proposed Code provides that there shall be such number of Senior 
Hearing Commissioners and Hearing Commissioners as the Chief Hear- 
ing Commissioner ‘‘in consultation with the agencies concerned’’ deter- 
mines to be necessary. Apparently, although he should consult the agen- 
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cies, the Chief Hearing Commissioner makes the decision. While initial 
appointments of Hearing Commissioners (which includes Senior Hearing 
Commissioners) would be made exclusively from persons who have 
served as examiners under Section 11 of the Administrative Procedure 
Act, and the Hoover Commission, in its Recommendation No. 52, sug- 
gests that Hearing Officers be ‘‘to the extent possible, assigned to one 
agency on a continuing basis,’’ there is no obligation upon the Chief 


Hearing Commissioner to follow this suggestion. Section 504 provides 
as follows: 


‘‘The Chief Hearing Commissioner shall require all agencies to 
utilize Hearing Commissioners for hearings required by law to be 
conducted by Hearing Commissioners, and no agency shall utilize 
Hearing Commissioners for any other purpose. Any conflict 
between an‘agency and the Chief Hearing Commissioner in this 
respect shall be resolved by the Council of the Administrative Court 
of the United States. The Chief Hearing Commissioner shall 
assign and transfer Hearing Commissioners to and from agencies as 
he may determine to be necessary for the most efficient conduct of 
the hearings required to be held by such agencies.’’ 


Another section which promises nothing but trouble and confusion 
is Section 508, as follows: 


‘‘A master calendar of agency hearings, open for public inspection, 
shall be maintained in the office of the Chief Hearing Commissioner. 
Agencies shall provide the Chief Hearing Commissioner with any 
information which he shall require to maintain such calendar in an 


active and current status and with such other information and 
statistical data as he shall reasonably require with respect to the 
work of the Hearing Commissioners.’’ 


From the foregoing brief summary, it will be seen that even these first 
steps embodied in the Code would require the Commission to perform 
its important functions as an ‘‘arm of Congress’’ through Hearing Com- 
missioners entirely beyond its control and assigned to the hearing of 
Commission eases, or cases of any other ‘‘agency,’’ within the discretion 
of the Chief Hearing Commissioner; under Rules of Substance and 
Procedure prescribed or approved by the Director of the Office of Legal 
Services and Procedure; and at times and places designated in the 
‘“Master Calendar of Agency Hearings’’ maintained in the office of the 
Chief Hearing Commissioner. While Section 508 of the proposed Code 
does not expressly give the Chief Hearing Commissioner the power 
to tell the various agencies when and where their hearings could be held, 
his absolute control over the Hearing Commissioners would enable him 
to dictate where, when and before what Hearing Commissioner a certain 
ease would be heard, to determine whether or not requests for a post- 
ponement of hearing would be granted, et cetera. 

The members of the Sub-Committee who submitted individual 
statements carefully considered the separate questions. On some of 
them there is an apparent difference of opinion. Probably this is due to 
one or both of two factors, first, that each of the separate questions was 
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considered separately, rather than as a part of a general scheme, and, 
second, that some of the proposals covered by the separate questions 
were considered rather innocuous in and of themselves. It is believed, 
however, that, with the one exception noted in the footnote, the mem- 
bers of the Sub-Committee are a unit on the proposition that the in- 
dependence of the Commission must be preserved.® 


HEARING COMMISSIONERS ©! 


The history of the perennial effort to fit the Commission into some 
niche in the Executive Department of the Government, rather than to 
recognize its status as an ‘‘arm of Congress,’’ intended to be entirely in- 
dependent of the Executive Department, cannot be overlooked or for- 
gotten. Indeed, what has happened in connection with the Administra- 
tive Procedure Act itself is a clear indication of what undoubtedly will 
happen if the Administrative Code is enacted without making an excep- 
tion in the case of the independent regulatory tribunals, and what will 
continue to happen until the vestigial remains of the Commission will be 
of relatively little importance. 

The fact that the Administrative Procedure Act did not interfere 
too greatly with the effectiveness of the Commission’s operations is due 
primarily to three things: first, to the successful fight made by the Com- 
mission and by this Association to have experienced and qualified Com- 
mission examiners certified as Hearing Examiners; second, to the fact 
that the Hearing Examiners are still a part of the Commission’s organi- 
zation; and, third, to the entry by the Commission of an order dated 
May 12, 1947 ® reserving to the Commission certain proceedings, in- 

60 One member of our Committee, W. C. Crew, stated that after appearing on 
numerous occasions before the Commission, there was no particular criticism of the 
fairness and the thoroughness with which it renders decisions; but that his company 
also appeared on numerous occasions before other administrative agencies which “not 
being independent in nature,” presented a very different situation. His frank and 
candid introductory statement proceeded: __ c : 

“The Interstate Commerce Commission thus is thrown into the pot along 
with the rest, and it is quite conceivable that in order to obtain relief from 
decisions of those agencies not independent as is the Interstate Commerce Com- 
mission, that the latter will have to yield to more rigid Rules of Practice and 
Evidence in order to correct situations that need attention of the most serious 
nature. It is our feeling that correction is needed badly in some of the agencies 
under which we find ourselves regulated. We would be quite willing to accept 
some changes in Practice and Procedure before the Interstate Commerce Com- 
mission in order to correct evils that we experience before other administrative 
agencies. ‘ 

No separate mention of the views of this member of the Sub-Committee will be given 
in the 8 comments, but it is to be understood that as to each he would accept the 
proposals in the Code in order to secure a —— which is needed in proceedings 
before certain administrative agencies, although not in practice before the Com- 
mission. 

61 Committee Assignment 32—Should all Examiners, including the so-called Non- 
hearing Examiners, be replaced by “Hearing Commissioners” who are completely 
independent of the Commission and are ee by a Chief Hearing Commissioner 
by whom they would be assigned or transferred to or from the Commission. 

62 Originally published in 12 Fed. Reg. 3228-3229, May 17, 1947, and now carried 
as Items 2.4 and 2.5, pages 2 and 3, of the Commission’s “Organization of Divisions 
and ~~ and Assignment of Work, Business and Functions,” revised to July 





cluding, with designated exceptions, proceedings of the character in 
which a hearing is required and a decision to be made in conformity with 
Sections 7 and 8 of the Administrative Procedure Act. None of these 
conditions would prevail under the proposed Administrative Code. The 
Hearing Commissioners would be appointed by a Chief Hearing Exami- 
ner, attached to the proposed Administrative Court, and be assigned by 
him, from time to time, to whatever agency he might select. The Hear- 
ing Commissioners would not be a part of the Commission’s organization 
in any way, and important rate cases and other matters of widespread 
interest to the public might well be heard and the ‘‘initial decision’’ made 
by Hearing Commissioners who, however expert they might be with 
regard to contracts with the Federal Government, exclusion or depor- 
tation of foreign nationals under the immigration laws, and similar 
matters, might have no previous experience with transportation regula- 
tion. Under the proposed Code, apparently the Commission could not 
reserve a proceeding for initial decision by it and still have the hearing 
conducted by a Hearing Commissioner; and while, under the proposed 
Code, the Commission itself, or one of its members, could conduct the 
hearing, this course would be precluded by the volume of work which 
must be handled. It will be seen that the Administrative Procedure 
Act, which was represented as putting in statutory form the case law 
which had been developed, largely in connection with the Commission, 
and which would not interfere with the Commission’s established pro- 
cedure based upon the law (and no question has been raised but what 
the Commission wa’ proceeding strictly in accordance with Sec. 17 of 
the Interstate Commerce Act), is now proposed to be used, by changing 
its name to ‘‘ Administrative Code’’ and revamping it to effect revolu- 
tionary changes in the Commission’s procedure, not only as to form but 
as to their very nature. 

For almost 20 years after its creation, the Commissioners themselves 
conducted hearings. In 1906, by what is now Section 20(10) of the 
Interstate Commerce Act, the Commission was ‘‘authorized to employ 
Special Agents or Examiners who shall have power to administer oaths, 
examine witnesses, and receive evidence.’’ The work of the Commission 
has now become so heavy that it could not function effectively without 
an efficient staff of examiners. As assistants to the Commission, it would 
be difficult to overstate the value of the examiners to the Commission 
and to the public. It must not be overlooked, however, that the entire 
system of transportation regulation under the Interstate Commerce Act 
has been developed by Congress and the Courts around the Commission 
as a body of experts. Duties are laid upon the Commission and broad 
powers are given to it. This responsibility rests upon the Commission 
as a body, with a continuing existence, and a composite experience and 
wisdom, rather than upon Commissioners as individuals. It is this point 
which those who would uproot the methods built up through the experi- 
ence of many years either fail to grasp or think should be disregarded. 

In Florida v. United States, 292 U. 8. 1, 12, the Supreme Court said: 


‘‘The purpose for which the Commission was created was to bring 
into existence a body which, from its special character, would be 
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best fitted to determine, among other things, whether upon the facts 


in a given case there is an unjust discrimination against interstate 
commerce.”’ 


The Supreme Court said, in Board v. Great Nor. Ry., 281 U. 8. 412, 422, 
after referring to the technical and intricate matters of fact necessarily 
presented in a rate inquiry: 


‘‘The accomplishment of the purpose of Congress could not be had 
without the comprehensive study of an expert body continuously 
employed in administrative supervision. Only through the action 
of such a body could there be secured the uniformity of ruling upon 
which appropriate protection from unreasonable exactions and un- 
just discrimination must depend.”’ 


On the same subject, the Supreme Court said, in Assigned Car Cases, 
274 U. S. 564, 581: 


‘*These are matters left by Congress to the administrative ‘tribunal 
appointed by law and informed by experience.’ [Illinois Central 
R. R. Co. v. Interstate Commerce Commission, 206 U. S. 441, 454.”’ 


To the same effect, see Chicago, R. I. & P. Ry. Co. v. U. 8., 284 U. S. 
80, 95; Miss. Valley Barge Co. v. U. 8., 292 U. S. 282, 286; Interstate 
Comm. Com. v. Chi. R. I. & Pac. Ry. Co., 218 U. 8. 88, 103; Dayton, 
Goose Creek Ry. v. U. 8., 263 U. 8S. 456, 478; and a great many other 
decisions. 

It would be difficult to conceive of anything better calculated than 
the proposed Administrative Code to destroy the structure of regulation 
of common carriers, built up by Congress and the Courts through the 
experience of 68 years. Apparently Section 17 of the Interstate Com- 
merce Act, which reflects that experience, as applied to transportation 
and to the administration of power specifically delegated by Congress 
to the Commission to ‘‘conduct its proceedings under any provision of 
law in such manner as will best conduce to the proper dispatch of busi- 
ness and to the ends of justice,’’ is sought to be repealed by implication. 
Almost certainly, it never could be repealed by a direct attack. Under 
the proposed Code, procedure would be determined by the view of the 
Director of the Office of Legal Services and Procedure in the Depart- 
ment of Justice ; hearings would be conducted by Hearing Commissioners 
who would be appointed by a Chief Hearing Commissioner ‘‘ attached 
to the Administrative Court,’’ who ‘‘shall assign and transfer Hearing 
Commissioners to and from agencies as he may determine to be neces- 
sary for the most efficient conduct of the hearings required to be held 
by such agencies’’; and Commission hearings, while perhaps nominally 
under the control of the Commission ® would be included in a ‘‘master 


68 In connection with hearings, Section 208(d) of the proposed Code provides 
that not more than one hearing shall be held in any proceeding subject to Section 
205 of the Code “except on remand by an agency to a presiding officer, or on remand 
by a reviewing court to the agency, or upon stipulation of all parties to the pro- 
ceeding.” Of this prohibition against a further hearing which the agency might 
calendar of agency hearings’’ in the office of the Chief Hearing Com- 
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missioner. In practice, this would give the Chief Hearing Commissioner 
full control of the time and place of hearing and the assignment of 
Hearing Commissioners for Commission proceedings. If there were 
not enough Hearing Commissioners to go around, or it had developed 
that there were wide differences in ability and experience of the various 
Hearing Commissioners in the pool reporting to the Chief Hearing Com- 
missioner, there might well be some apprehension among those practicing 
before the Commission that the latter would not be able to compete suc- 
cessfully with agencies reporting to Cabinet members for the most 
capable of the Hearing Commissioners, or in securing enough Hearing 
Commissioners to hear its cases promptly and efficiently, if there were 
a shortage. We do not overlook the fact that the present Hearing Ex- 
aminers would be the first Hearing Commissioners; but there is nothing 
to require the Chief Hearing Commissioner to assign such experienced 
and qualified examiners, who now conduct such hearings, to the hearing 
of Commission cases, or even to assign any Hearing Commissioners to a 
particular agency on a regular basis, in spite of the fact that the Hoover 
Commission suggested that this would be a good thing, if it could be done. 

There can be no doubt that the Administrative Code contemplates 
hearings and ‘‘initial decisions’’ by Hearing Commissioners detached 
from and entirely independent of the Commission. Depending upon the 
caliber and experience of the Hearing Commissioners that the Chief 
Hearing Commissioner was willing to assign to hear Commission cases, 
it seems probable that the Code method would produce results ranging 
from cumbersome, complicated and slow, down to the wholly impossible. 
Probably, for a short period the situation would not be conspicuously 
bad, assuming that the Chief Hearing Commissioner did not drain off 
from the Commission’s hearings all or most of the experienced Hearing 
Examiners who now conduct the hearing. But the whole setup is one 
which almost insures conditions becoming progressively worse as time 
goes on. 

It is somewhat incongruous that the effort to produce uniform pro- 
cedure is almost certain to destroy the ‘‘ uniformity of ruling upon which 
appropriate protection from unreasonable exactions and unjust discrimi- 
nations must depend,’’ as pointed out by the Supreme Court, supra. 
The same may be said with regard to the efforts to protect litigants from 
some undue influence or interference by the Commission with the work 
of its Hearing Examiners by taking control of the newly created Hearing 
Commissioners and of procedure before the Commission away from the 
Commission, with all the safeguards thrown about the Commission to 
insure impartiality and its record of 68 years of faithful performance 
of its duties, and transfer them to a Chief Hearing Commissioner (not 
yet in existence), who would be attached to an Administrative Court 


68 (Cont’d) 
consider necessary or desirable, the Chairman of the Commission, on February 7, 
1955, advised the Executive Director of the Hoover Commission: 

“This is unworkable and unnecessarily restrictive. Why should the agency be 
prevented from itself conducting a further hearing, if that seems the best and most 
expeditious way to resolve the matter. This seems to be a part of a general assump- 
tion that agencies always are evil and are continuously seeking to do wrong.’ 
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(also not yet in existence), and to the supervision of a ‘‘ Director of the 
Office of Legal Services and Procedure’’ (not yet in existence), who 
would be in the Department of Justice, that Department being frequently 
a litigant before the Commission or appearing in Court proceedings in 
advocacy of interests or positions contrary to those of the Commission. 

Moreover, it should be pointed out that the hearing itself, while 
very important, derives its importance from being a part of the proc- 
ess of reaching a sound conclusion in the case. This was pointed out in 
the letter from the Commission’s Chairman, February 7, 1955, to the 
Executive Director of the Hoover Commission : 


‘*Disputed questions of fact are rarely important issues in this 
Commission’s proceedings. The important issues are the evalua- 
tion of the facts in relation to the transportation industry, the 
needs of commerce, and the maintenance of a sound and efficient 
transportation system. The broader the experience and knowledge 
of the decider, the more valuable his judgment. A Commissioner 
usually will pass upon all proceedings of a given kind which go 
beyond the stage of an Examiner’s report whereas one Examiner 
will handle only a small fraction of this total. The Examiner’s 
experience, therefore, is only a fraction of the whole.’’ 


Two of the Sub-Committee dissent in whole or in part from our 
answer to this question. (W. C. Crew, K. J. McAuliffe). 


EXCLUSIVE HEARING OFFICERS ° 


While several members © of the Sub-Committee indicated that they 
thought this would be desirable, answers to other questions indicate that 
even those members do not intend to recommend anything beyond what 
is now required. The answer to Question 38 should be that the matter 
is sufficiently covered by existing statutes and regulations and needs no 
further statutory provisions. 


POWERS OF HEARING OFFICERS 6 

While some members of the Sub-Committee answered in the affirma- 
tive, it is believed that they probably did not intend to go beyond what 
is now required or authorized by the Administrative Procedure Act and 
by the Commission’s general Rules of Practice.** The Commission now 
has complete power to delegate any of the suggested powers to qualified 
Examiners in all or in particular types of proceedings. 


64 Committee Assignment 33—“Should all Hearings, adjudicatory or rulemaking, 
which are not conducted by Members. of the Commission or a Statutory Board be 
exclusively conducted by such a ‘Hearing Commissioner?’ ” 

65 Crew, Goodyear, Joseloff, McAuliffe. 

66 Committee Assignment 34—“Should Hearing Officers, in addition to Present 
Powers, have the Power to Issue Subpoenas, Take or Cause Depositions to be taken 
for purpose of discovery or use as evidence, dispose of motions for discovery and 
production of documents for inspection, etc., Direct the holding of and control pre- 
hearing conferences, limit the number of expert witnesses, dispose of all motions to 
amend or dismiss, with or without prejudice, reprimand or exclude from the hearing 
for improper or indecorous conduct, and take all other actions consistent with trial 
procedure in the United States district courts?” 

67 Crew, Goodyear, Joseloff, McAuliffe. 
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The answer to Assignment 34 should be that the matter is sufficiently 
covered by the Administrative Procedure Act, Section 7(b), and by the 
Commission’s general Rules of Practice, and that no further legislation 
is necessary. 


INTERLOCUTORY APPEALS 6 


Some members of the Sub-Committee have answered ‘‘Yes’’ to the 
foregoing question, although they appear to be opposed to the more im- 
portant proposals of the Code.®® There seems to have been no great 
difficulty under existing practice and procedure due to the absence of a 
rule regarding ‘‘interlocutory appeals’’ such as is provided in Section 
205(¢c) of the proposed Code. It must be borne in mind that, if the 
Administrative Code is enacted, hearings will be held before Hearing 
Commissioners who may or may not have any knowledge of transportation 
regulation or of practice and procedure before the Commission. The safe 
course would appear to be to do as at present, that is, let the questions 
be worked out on a common-sense basis, as they arise in various cases. 
The enactment of the proposed Code provision would give the procedure 
a rigidity and inflexibility which might well cause considerable delay and 
hardship in particular cases. The answer to the question should be 
**No,”? 


INITIAL DECISION 7° 


Several of the members of the Sub-Committee answer in the affirma- 
tive. Others reply with a flat negative. Here, again, in seeking the 
predominant sentiment of the Sub-Committee, it is believed that those 
who replied in the affirmative intended, in substance, at least, to endorse 
existing practices, where it is customary to issue ‘‘proposed reports”’ 
in many cases, and, where the practice is, in many motor application 
cases, to have the reports of Examiners become the reports of the Com- 
misson where no exceptions are filed and the Commission does not stay 
the report. The practical equivalent of what is proposed is sufficiently 
covered by the provisions of the Administrative Procedure Act, Section 
8(a). As indicated earlier, putting a requirement or practice in statu- 
tory form imparts a rigidity and inflexibility to it which are likely to 
be very inconvenient and objectionable in some cases. There seems to 
be no demand for such a change, if such demand should develop the 
Commission’s practice could be adjusted to take care of it, and the safe 
course, obviously, is not to have an additional statute on the subject. 
The answer should be ‘‘No.”’ 





68 Committee Assignment 35—“Should all Interlocutory Appeals on Rulings 
made in the course of a Proceeding be limited to those Certified or Permitted by 
the Hearing Officer as necessary to Prevent substantial Prejudice or to Expedite 
the Proceeding?” 

69 Crew, Joseloff, McAuliffe. 

70 Committee Assignment 36—In all cases where the Commission does not pre- 
side at the Hearing shall the Presiding Officer, unless expressly waived | all parties, 
prepare and file an Initial Decision, which, in the absence of Appeal or Review upon 
the Commission’s own Motion, shall become the Final Decision of the Commission? 

71 Crew, Goodyear, Joseloff, McAuliffe. 
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REVIEW OF INITIAL DECISION 72 


There seems to be no need for such a rule, so far as the Commission 
is concerned. It is understood that proposed reports are not submitted 
to a Board of Review prior to their release, and there is no occasion for 
starting such a practice. At a later stage, after exceptions and briefs 
have been filed, a check of a decision by a Board of Review may be in- 
valuable to the Commission, the litigants, and the general public. The 
proposed Code provision to which this question is addressed would pro- 
vide that, after the presiding officer had prepared and filed an initial 
decision, ‘‘In the absence of an appeal to the agency or a review upon 
motion of the agency within the time provided for such review by rule, 
every such initial decision shall thereupon become the decision of the 
agency.’’ This question relates to the same section of the proposed Code 
as did Question 36, and is closely related to it. It would seem that there 


is no necessity for the proposed statute, and that the answer should be 
6 No. 2273 


FINALITY OF EXAMINER’S FINDINGS “4 


Section 8(a) of the Administrative Procedure Act contains the fol- 
lowing safeguard for litigants and for the general public affected by 
the Commission’s decisions: 


‘On appeal from or review of the initial decisions of such officers 
the agency shall, except as it may limit the issues upon notice or by 
rule, have all the powers which it would have in making the initial 
decision.’’ 


Section 206(c) of the proposed Code provides, in part: 


‘*On review of initial decision in adjudications and in rule making 
required under the Constitution or by statute to be made after hear- 
ing, the scope of review by the agency, except for questions of poli- 
cy committed to the determination of the agency, shall be the same 
as that of a Court upon review of the decision of the agency.’’ 


Just what is meant by the foregoing is far from clear, but the intent 
is unmistakable to limit the power of the Commission. It is obvious that 
the question of what is meant by ‘‘except for questions of policy’’, etc., 
would be a fruitful source of litigation. Apparently it is intended, 
without definitely saying so, to extend the doctrine of ‘‘administrative 
finality’’ to the reports of Hearing Commissioners as against the Com- 
mission itself. This attempt to set up a relation between the Hearing 


72 Committee Assignment 37—Should the Commission be forbidden to submit 
the Initial Report and Record of a Proceeding to a Review Board, (a) prior to 
release thereof, or (b) after release but prior to submission to the Commission? 

73 Messrs. Joseloff and McAuliffe dissent. 

74 Committee Assignment 38—“Upon Exceptions or Review of an Initial De- 
cision, should the Commission retain its present power to decide the proceeding 
de novo or should its Review of such Initial Decision except for Questions of Policy, 
be limited to that of a Court upon Judicial Review?” 
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Commissioner and the Commission by treating the latter as if it were a 
reviewing court, is pursued in the sentence following that quoted: 


‘*The agency may either remand the case to the presiding officer for 
such further proceedings as it may direct, or it may affirm, set 
aside, or modify the order, or any sanction or relief entered thereon, 
in conformity with the facts and the law.’’ 


Here, again, it seems that the pursuit of uniformity for its own sake 
in dealing with unlike administrative agencies would impair the princi- 
ple of uniformity of ruling which has been such an essential part of rate 
regulation. For example, assume that six different complainants file 
separate complaints attacking the same rate or rates, or closely related 
rates in the same territory, that separate hearings are held, and that 
each of the respective Hearing Commissioners makes an ‘‘initial deci- 
sion’’ regarding the reasonableness of the rates under attack which 
differs in the amount found reasonable (either for the future or for the 
past) from those found reasonable by the other five Hearing Commis- 
sioners. Since the question of reasonableness is one of fact the proposal 
approaches the absurd. 

The answer to the question should be that the Commission should 
retain its present power to decide the proceeding de novo; and that its 
review of initial decisions should not be limited to ‘‘that of the court 
upon review of the decision of the agency.’’ ™ 


AGENCY ORDERS 76 


Section 208(f) H. R. 6114 forbids any court ‘‘in any manner to 
enforce any agency rule or order or to hold the same to be valid or 
effective except within the literal, definite, and specific terms thereof.’’ 
This section was recommended by the Task Force Recommendation 59. 
It was not recommended by the Hoover Commission and does not appear 
in the Senate Bill S. 2541. What was said in an earlier connection 
(Topic 2, supra) with respect to the necessity in the public interest of 
giving a liberal interpretation of regulatory acts and agency discretion 
applies with equal force to agency orders. If an agency order clearly 
prescribes what is to be done or what is forbidden, then we submit that 
in order to effect the sound public policy which led to the establishment 
of the agency requires that its orders be liberally construed so that they 
shall accomplish their public purpose. They should not be viewed as 
acts of oppression. 

The provisions of Section 208(f) which require an order which is 
vague, indefinite, or uncertain, or which exceeds the scope permissible 
upon the facts of record, does not add anything to the present law. It 
merely sets forth what the courts have been doing in connection with 
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76 Committee Assignment 39—“Should the Courts be forbidden to enforce or 
give effect to any Rule or Order of the Commission except within the literal, definite 
and specific terms thereof, and shall they be required to declare any Rule or Order 
to be unlawful if its terms are vague, indefinite or uncertain or exceed the scope 
permissible upon the facts of record upon which the Rule or Order rests.” 
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regulation by the agency for a great many years. This no doubt, ac- 
counts for the fact that some members of the Sub-Committee answered 
the question in the affirmative.” To enact the proposed section of the 
Code would amount to little more than telling the Courts that it is 
their duty to interpret and enforce the law as it has been developed over 
a long period of years. It is difficult to see how the Code would clarify 
the situation, or afford any help to the agencies, the litigants, or the 
Courts in considering what an order should contain in a given case, and 
what the order entered actually means. On the contrary, it would sim- 
ply add a complicating factor. That is, in a suit in court, either to 
enforce or to set aside an order of the Commission, it would be necessary 
not only to interpret the Commission’s order, decide what it meant and 
what it required, but also to interpret the Code provision, which em- 
ploys so many descriptive adjectives that wide scope would be afforded 
to argue what each particular word in the statute meant as applied to 
the situation then before the Court. The answer should be that there is 
no need for such a provision, that it would confuse rather than clarify 
the questions presented for determination by a Court, and that legisla- 
tion along this line is undesirable. 

CONCLUSION 


Committee Assignments 32 to 39, inclusive, should be considered as 
a part of an entire project, that is, the proposed Administrative Code; 
and this, in turn, should be considered in the light of the background 
outlined earlier. That is, we have here a complete proposal, the Admin- 
istrative Code, and meticulous consideration of the numerous details 
tends to obscure the fundamental questions presented by the proposal. 
Taken as a whole, the proposed Code would entirely change the nature of 
practice and procedure before the Commission and would hamstring the 
Commission in the performance of the duties imposed upon it by 
Congress. 

The Hoover Commission and its various Task Forces have done a 
job in connection with the ‘‘Organization of the Executive Branch of 
the Government’’ which is unique and in many respects worthy of the 
high praise generally given to it. The danger confronting us now is 
that the well-deserved prestige of the Hoover Commission, in its proper 
field, may carry over and secure support for the proposed Administra- 
tive Code, which the Hoover Commission refused to approve. 

As developed earlier, those who wish to reform organization and 
procedure in the Federal Government persistently fail or refuse to 
recognize that there is any place in Government organization for an 
‘‘independent regulatory tribunal’’, such as the Interstate Commerce 
Commission, acting as an ‘‘arm of Congress’’; and attempt, in one way 
or another, to trim the Commission’s powers and fit it into the Executive 
Branch of the Government. In the present instance, this would be done 
by grouping the Commission and a few other independent regulatory 
bodies with a very large number of boards, commissions, etc., which are 
either in or appendages to Executive Departments and whose duties, in 


77 Crew, Goodyear, McAuliffe. 








most instances, could be performed by an Assistant Secretary of a 
Department, or some other officer. Neither in function, organization, 
size, importance, or the nature of the subject regulated, do these agen- 
cies which actually are in the Executive Branch of the Government bear 
any resemblance to the Commission. The Commission, those who practice 
before it, the litigants themselves, and the interests of the general public 
in having an adequate and efficient transportation system, should not be 
sacrificed upon the altar of ‘‘uniformity’’. No uniformity whatever 
exists between the various agencies themselves. The Commission is sim- 
ply being regimented with a great number of agencies which are far 
from being uniform with the Commission in any essential respect as to 
organization, independence, functions, et cetera; and, if successful, the 
imposition of the Administrative Code upon the Commission would 
entirely change practice before it, would deprive it of the assistance of 
its experienced and well-qualified Hearing Examiners, and would leave 
it in the position of being responsible to Congress for carrying out the 
duties imposed upon it by the Interstate Commerce Act, including the 
National Transportation Policy of 1940, while its procedure and the selec- 
tion of the men who were to hear cases for the Commission would be 
subject to the direction of two newly created officials, who had no re- 
sponsibility whatever for carrying out the provisions of the Interstate 
Commerce Act. In short, the Commission, by far the largest and most 
important of the administrative tribunals, would have to take ‘‘ potluck”’ 
with 50 or 60 other agencies in securing Hearing Commissioners to con- 
duct hearings in its cases, would have to set such cases for hearing at 
times and under circumstances which suited the Chief Hearing Com- 
missioner, and would have to abide by the procedure recommended or 
required by the ‘‘ Director of the Office of Legal Services and Procedure’’ 
in the Department of Justice. That officer might well say that the first 
instruction in Section 301 of the proposed Code creating his office was 
that he should ‘‘issue directives to agencies (1) for the simplification, 
clarification, and uniformity of rules of substance and procedure, * * * ”’ 
(Emphasis supplied) Although Section 17 of the Interstate Commerce 
Act gives the Commission very broad control over its methods and rules 
for the conduct of business, it probably would be contended that the 
Administrative Code, as the later expression of Congress, overrode any 
provision of the Interstate Commerce Act which in any way conflicted 
with it. 

We subscribe to the views expressed by the Commission on pages 
42 and 43 of its mimeographed ‘‘Statement of the Views of the Interstate 
Commerce Commission on the Report on Legal Services and Procedure 
of the Commission on Organization of the Executive Branch of the 
Government’’: 


It is our opinion that the proposed partitioning of the admin- 
istrative process between the agency, the Hearing Commissioners, the 
Chief Hearing Commissioner, the Administrative Court Council, the 
Administrative Court, the Advisory Committee, and the regular 
Courts, together with the proposed semi-independent status for at- 
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torneys under the Attorney General, will have a paralyzing effect 
upon administrative procedure and will result in irresponsibility 
and confusion. It is our opinion that the persons who would so 
freely mold agencies and procedures to conform to abstract ideas 
did not have sufficient information regarding the facts with which 
they are dealing to appreciate the effect of their proposals, particu- 
larly upon regulatory agencies such as the Interstate Commerce 
Commission. 


Disregarding slight differences of opinion as between members of the 
Sub-Committee on items of somewhat minor importance, considered 
individually, rather than as a part of a whole scheme, it is believed that 
there would be a practically unanimous agreement by the members of 
the Sub-Committee, and by the membership generally, of the Association, 
that the views of those who have anything to do with the Commission, 
both practitioners and litigants, were well expressed by the statement 
of policy of the National Industrial Traffic League (as set forth in 
National Transportation Inquiry, House Report No. 2735, 79th Congress, 
2nd Session, page 35) : 


The League’s position has been that public regulation of transporta- 
tion must be administered by a permanent, independent, and non- 
political body having a continuing and dependable policy and 
through definite statutory provisions which will register the will 
of the Congress. Its decisions must be on records openly and 
publicly made and it must be removed from influence by executive 
and legislative officers or from any political agency or source. 


What the Administrative Code proposes, in place of the standard just 
outlined, is a situation in which the primary regulation (initial de- 
cisions) will be by a substantial number of individual Hearing Com- 
missioners under the control of and subject to assignment by an official 
in no way interested in the Commission’s duties, and under procedure 
established by another official in an Executive Department, who likewise 
will have no particular responsibility for the quasi-legislative duties 
imposed upon the Commission; and the Commission will be sandwiched 
in between Hearing Commissioners under such influences, on the one 
hand, and a Court Review (which may well be turned over to the new 
Administrative Court) on the other, and with little prospect of being 
able to perform its important functions to the satisfaction of anyone. 

In happier days, when Congress displayed deep interest in the 
work done by the Commission, and dealt somewhat more liberally with 
the Commission than has been the case in recent years, the Commission 
itself could solve its difficulties with regard to Examiners. For example, 
the Commission’s work had become very heavy in 1914, and it reported 
in its Annuual Report to Congress for that year, page 1: 


‘*The Commission has organized a Board of Examiner-Attorneys, 
and has also increased in strength and number its general examining 
corps, with a view to expediting the taking of testimony and 
assembling therefrom the pertinent facts. It is believed that these 
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changes in its organization will enable the Commission to keep 
well abreast of its work.’’ 


What the Commission did at that time was to create a corps of ‘‘Exam- 
iner-Attorneys,’’ partly from its experienced and best-qualified Examin- 
ers, and partly by bringing in lawyers not connected with the Com- 
mission, at salaries which, while moderate, were substantially in excess 
of those theretofore paid to the Commission’s Examiners, including 
even the Chief Examiner. The program worked well. Both before and 
after the creation of the new force of Examiner-Attorneys, the men 
were an integral part of the Commission’s organization.”® 

The proposed Code, in addition to the various faults which have 
been pointed out, would create three new and expensive governmental 
organizations, to superimpose upon those already in existence, quite 
contrary to the simplification of governmental organizations which 
frequently has followed the investigations of the Hoover Commission. 
The new organizations would be (a) the Director of the Office of Legal 
Services and Procedure, in the Department of Justice; (b) the Admin- 
istrative Court of the United States, with a number of sections and 
divisions, a Council of the Administrative Court, Court Commissioners, 
and an administrative office and personnel; and (ce) a Chief Hearing 
Commissioner, ‘‘attached to the Administrative Court,’’ and aided by 
‘fan Advisory Committee to the Chief Hearing Commissioner,’’ which 
shall be appointed by the Council of the Administrative Court. As 
anyone with the slightest familiarity with such matters will know, 
this means a good deal of expense in connection with furnishing quarters 
for the new offices, furniture and supplies, clerical and stenographic 
help, et cetera, as well as necessary accounting and other incidental 
services. It also means a great deal of intangible, but nevertheless 
actual complications in expense and time consumed by adding three 
new governmental offices to deal with the numerous ones already existing. 
As applied to the Commission and those who must deal with it, nothing 
but confusion and dissatisfaction can result. 

It may not be inappropriate, in concluding these comments, to point 
out that, for a very small portion of the money which would be con- 
sumed in creating such confusion and dissatisfaction, the Commission 
would be enabled to place the key members of its staff (including the 
Hearing Examiners conducting hearings in Commission proceedings, if 
permitted by law to do so), upon whom it must rely in carrying out the 
duties imposed upon it by Congress, upon a salary scale more in keeping 
with the importance of their duties and the public need for securing and 
keeping men of superior attainments and experience to aid the Com- 
mission. This is one subject upon which there should be general agree- 
ment. The Hoover Commission’s Recommendation No. 13 was to the 
effect that attorney positions ‘‘in the Executive Branch’’ should be 
classified, with provision for salaries ranging up to $17,500. Although 





78 Even at the present time it is not believed that over 1% of the Commission’s 
proceedings involve having officers of the Commission act as complainants or prose- 
cutors; and in these relatively few instances there is a very clear and definite sepa- 
ration of such officers from those who take part in the hearing and decision of cases. 
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the Commission is not a part of the ‘‘Executive Branch,’’ presumably 
its salary scale for attorneys should range as high. In speaking of the 
earlier text of Recommendation No. 13, the Commission said, in its 
‘*Statement of the Views of the Interstate Commerce Commission on the 
Report on Legal Services and Procedure’’: 


‘*We agree with this recommendation. The proposed higher grade 
should help retain in Government service more of the more able 
attorneys. It also is our view that the recognition of their pro- 
fessional status by a separate professional classification would con- 
tribute to the raising of the morale of professional employees of the 
Government. This policy also should be applied to other pro- 
fessional employees. The salaries of responsible administrative 
positions should not lag behind those of professional employees.’’ 


For those interested in the successful operation of a plan of 
regulation of transportation agencies, in the interest of the public, it is 
obvious that the entire staff upon which the Commission relies in per- 
forming its duties should be compensated in an adequate manner. It 
should not be necessary for professional employees, in order to secure 
recognition of ability, to seek and secure designations as ‘‘ Hearing Ex- 
aminers’’ or ‘‘Hearing Commissioners,’’ et cetera. If there ever was 
any doubt about this, it has been dissipated by the proposed Administra- 
tive Code. The Commission is the largest and most important of the 
administrative tribunals, and has a larger force of Examiners of all 
kinds, and probably more men with considerable experience, than any 
of the other agencies. Under the set-up proposed in the Code, with all 
Hearing Commissioners under the supervision and control of a Chief 
Hearing Commissioner, it is by no means impossible that the Commission 
might be drained of its ablest and most experienced Examiners and other 
staff employees, for the benefit of some of the other agencies with which 
it is being grouped; and it seems quite likely that this would occur to 
some extent, even under the most favorable circumstances. 


Topic 9 


Said Code in disregard of the fact that the primary function of the 
regulatory agency is to implement, interpret, and prescribe legislation 
and legislative policy and not the adjudication of controversies be- 
tween private litigants, and that in performing such functions they 
must have the services of duly qualified experts and technicians, 
would deprive the Commission of its present authority to license as 
practitioners non-lawyer experts and technicians whom, after careful 
investigation, it finds to be possessed of the requisite qualifications. 


As indicated in the footnote,“ the Administrative Code does not 
attempt to preclude the practice of lay practitioners before administra- 








79 Section 604(a) of the proposed Administrative Code authorizing individuals 
other than attorneys-at-law to appear before an administrative agency upon proper 
certification by the agency as to the person’s qualifications and character contains the 
following important sentence: 


tive agencies when duly authorized as provided in Section 604(a) but 
it does provide that such lay practitioners may not hold themselves out, 
impliedly or expressly, to practice law. This raises at the outset the 
important question whether the appearance by lay practitioners before 
the Interstate Commerce Commission and other regulatory agencies 
constitutes the practice of law. The proposed Administrative Code 
contains no definition of law practice. 

Especially dangerous to the lay practitioner is Section 301 of the 
proposed Code giving the Department of Justice through a new Office 
of Legal Services and Procedures jurisdiction over the rules of practice 
of the I. C. C., including admission to practice. It must be borne in 
mind that the Class B practitioners derive the right to practice from the 
statutory power of the I. C. C. to make its own rules of procedure, but 
if this statutory power is taken away, all rights of the Class B practi- 
tioners may disappear, so far as the I. C. C. is concerned, unless the 
Office of Legal Services and Procedures authorizes such practice. 

There can be no doubt that the work of the regulatory agencies, 
such as the Interstate Commerce Commission, is predominantly legisla- 
tive or quasi-legislative and not judicial. Rarely does the regulatory 
agency perform a purely judicial function. When a practitioner 
represents others before the Interstate Commerce Commission, for 
example, in a matter involving the reasonableness of rates, the discrimina- 
tory character of rates, or the obtaining of a carrier certificate, both he 
and the agency are operating in a legislative or quasi-legislative field, 
and no judicial issue is involved and no judicial relief is sought. The 
same is true of the work of an accountant before the Bureau of Internal 
Revenue in the average tax case, before the Civil Aeronautics Board in 
an air certificate case, before the Patent Office in a patent case, and so on. 

Such an able lawyer as Erwin N. Griswold, dean of Harvard Law 
School, has studied this subject in detail, especially as it relates to tax 
practice by accountants. He points out ® that the overwhelming pro- 
portion of employees of the Bureau of Internal Revenue who actually 
administer the tax laws and who actually assess deficiencies against 
taxpayers are not lawyers and that in their handling of tax matters they 
prefer to deal with accountants rather than with lawyers. Although 
most attorneys-at-law would not admit it, it is undoubtedly a fact— 
and Dean Griswold refers to it—that most attorneys-at-law are not 
skilled in tax practice and ofttimes are less qualified to handle com- 
plicated tax problems than is a certified public accountant. 

The appearance of a practitioner before a regulatory agency on a 
quasi-legislative matter, such as the discriminatory character of rates, 
does not differ materially from the appearance of a layman on behalf 
of others before a Congressional committee with respect to a legislative 
matter affecting the public interest. A great many of the cases before 
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“Nothing contained in this Code shall be construed as authorizing persons not 
members of the bar to practice law or to hold themselves out, impliedly or expressly, 
as authorized so to do.” 
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the Interstate Commerce Commission involve primarily the factual 
question as to what is or is not in the public interest. 

We are dealing here, then, in a legislative or quasi-legislative field, 
and we should not carelessly indulge the assumption as do the sponsors 
of the proposed Administrative Code, that we are dealing in an area 
where court rules and court policies should govern. This quasi-legisla- 
tive practice before regulatory agencies of the Federal Government is in 
no sense the practice of law as that term is usually understood. The 
Task Force and the Committee on Administrative Practitioners of the 
American Bar Association make a serious error in failing to recognize 
this distinction. 

Not only do the regulatory agencies function in a quasi-legislative 
area, but each occupies a highly specialized field where expert knowledge 
and technical skill are absolutely necessary and where those persons are 
best qualified to practice before the agency who are trained and skilled 
in the particular specialized field. The several quasi-legislative fields 
require radically different types of skills. A person who is fully qualified 
an as engineer to practice before the Patent Office may be wholly un- 
qualified to handle a tariff issue or a certificate issue before the Interstate 
Commerce Commission and vice versa. An expert in one field may be 
quite helpless in the other and the average lawyer finds himself helpless 
in either field without expert technical assistance. 

Each regulatory agency, being expert as to the technicalities of the 
particular field in which it operates, knows best how to serve the public 
to maximum advantage in that field. Experience shows that the public 


cannot be adequately served without duly qualified practitioners who 
from the nature of their calling must necessarily be experts in the par- 
ticular field. 


There is Admittedly a Place for the Lay Practitioner 


Even those sponsoring the proposed Code recognize that there is a 
place for the lay practitioner in federal practice and their chief emphasis 
of late has been, not on attempting to bar the lay practitioner, but rather 
on persuading certain regulatory agencies to raise their standards in 
such a manner as to make sure that only those who are qualified by 
character and training shall be admitted to practice before such agencies. 
For example, the Task Force at page 291 of its report says: ‘‘Where a 
person who is not a lawyer is permitted to engage in the representation 
of others before agencies, he should meet reasonable standards of com- 
petence and character.’’ This is quite different from saying that he 
should not be permitted to practice, even if he is qualified. 

In the next paragraph on the same page the Task Force significantly 
omits the Interstate Commerce Commission and the Treasury Depart- 
ment from its list of agencies which do not have satisfactory standards. 
To quote: 


The great majority of agencies thus far have failed to establish 
adequate procedures for the qualification of representatives in 
agency proceedings beyond requiring a showing of authority to act 
in a representative capacity. In this category are such important 
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agencies as the Department of Agriculture, the Department of 
Commerce (except for the Patent Office), the Department of Health, 
Education, and Welfare, the Department of Labor, the Civil Aero- 
nautics Board, the Federal Power Commission, the Housing and 
Home Finance Agency, and the National Labor Relations Board, 
all of which have and exercise far-reaching adjudicatory, rule 
making, and other powers affecting private rights. 


The Hoover Commission goes even further than does the Task 
Force in recognizing the need for lay practitioners before government 
agencies. At page 34 of its report it says: ‘‘Many transactions between 
the Government and the public do not involve the practice of law. In 
such transactions the Government may well accord to non-lawyers the 
privilege of representing others.’’ (Emphasis supplied) This statement 
is followed by an admission that it is ‘‘impossible to give a simple 
definition’’ of what constitutes the practice of law. The Hoover Com- 
mission does not follow its Task Force in taking the position that what 
constitutes the practice of law is solely a question for the states to de- 
termine, but merely says that in the final analysis ‘‘what_constitutes the 
practice of law is a judicial question.’’ 

The Hoover Commission is even more specific than the Task Force 
in its admission that the rules and standards of the Interstate Com- 
merce Commission are satisfactory. Indeed it singles out the I. C. C. 
as one of the agencies which has handled this matter satisfactorily. The 
language on page 35 of the Hoover Report is as follows: 


Minimum standards of conduct should be established by statute to 
govern all persons permitted to represent others before agencies. 
Such standards have already been imposed by rule in some agencies, 
such as the Interstate Commerce Commission and Treasury Depart- 
ment, but most do not have or enforce such rules. 


The Report also says at page 36: 


The standards of conduct proposed by our task force for legislative 
enactment are in accordance with rules now in force in the Inter- 
state Commerce Commission and the Department of the Treasury. 


It is clear from the foregoing that, even in the opinion of the Task 
Force and in the opinion of the Hoover Commission, the solution of this 
problem lies, not in barring lay practitioners from practicing, but in 
raising the standards of the agencies considered to be in default in this 
matter so that they will have the same high standards as the I. C. C. 
admittedly has. 


Powers of the Regulatory Agencies Under Existing Statutes 


The American Bar Association’s Committee on Administrative Prac- 
titioners refers (Administrative Law Bulletin, July, 1955) to Goldsmith 
v. Board of Tax Appeals, 270 U. S. 117, and makes the admission that 
this case ‘‘clearly recognized the power of an administrative agency, in 
promulgating procedural rules and regulations dealing with its proce- 





dure, to make proper rules governing the admissions of persons to prac- 
tice before it.’’ The Committee then says: 


. . in 1927 the Commission added an amendment to Rule II of its 
Rules of Practice, requiring all persons appearing before the Com- 
mission in a representative capacity to ‘conform to the standards 
of ethical conduct required of practitioners before the Courts of 
the United States.’ Following this trend of raising the standards 
of conduct of nonlawyer practitioners, a little later the Commission 
took the somewhat unusual step of creating a ‘bar’ of non-lawyer 
practitioners before it. This organization, the Association of Prac- 
titioners before the Interstate Commerce Commission, came into 
being on September 1, 1929. Then the Annual Report of the Inter- 
state Commerce Commission to Congress for 1938 stated that ‘experi- 
ence has shown that it has become desirable to subject the non- 
lawyer applicants to examinations as to their qualifications,’ and 
in 1939 the Commission began to conduct written examinations for 
non-lawyers, which had the effect of raising the standards of ad- 
mission for practice and of reducing the admission of non-lawyer 
practitioners by about 90%. 


During the last year the Commission has commendably continued 
this trend of raising the standards of admission for non-lawyer 
practitioners. 


The Committee then refers to the further regulations of the Inter- 
state Commerce Commission effective May 1, 1955, raising the standards 
for admission to practice still further and says: ‘‘This action of the 
Interstate Commerce Commission is a step in the right direction.’’ 

Then follows a very important paragraph in which the Committee 
Says: 


However, if we are to follow the basic viewpoint of this Committee 
and of the Standing Committee on Unauthorized Practice, non- 
lawyers are not qualified to engage in the practice of law because 
it happens to take place before an administrative agency ; and serv- 
ing as trial counsel in an adversary proceeding before the I. C. C. 
appears to us to consist, in the most vivid sense, of the practice of 
law. In practical terms, however, the problem of restricting the 
practice of law before the Interstate Commerce Commission to per- 
sons with legal training must probably await legislation such as the 
Administrative Practitioners and Ethics Act or that proposed by 
the Hoover Commission. 


It is not clear how the appearance of a layman in an adversary pro- 
ceeding before an agency of the Congress (as distinguished from appear- 
ance in court) and in a proceeding strictly in the quasi-legislative field, 
ean be deemed ‘‘in the most vivid sense’’ the practice of law. The ad- 
mission that the law must be changed before laymen can be precluded 
from thus practicing in the quasi-legislative field is an important ad- 
mission. 





The Quasi-Legislative Versus the Judicial Field 


It must never be overlooked that the power of the Interstate Com- 
merce Commission to authorize practice by laymen is derived from the 
Interstate Commerce Act and that Congress derives its authority to 
regulate interstate commerce from the Commerce Clause of the Consti- 
tution. This means that the present right of laymen to practice before 
the I. C. C. traces back to the Constitution itself. It is significant that 
no federal court has ever held that practice by Class B practitioners is 
unlawful, although they have been practicing in every state for many 
years. And while some state courts have tended to look with disfavor 
upon such practice, it is difficult to see how the states could, in a final 
test, get around the Commerce Clause if such a case ever reached the 
Supreme Court. For where the federal power exists, it dominates. And 
since the Congress has full power to regulate interstate commerce, and 
since the Goldsmith Case, cited later herein, clearly recognizes the right 
of the Interstate Commerce Commission under its statutory powers to 
admit laymen to practice before it under proper rules, it is not believed 
that the several states or their courts can interfere in any way with this 
exercise of federal power. 


See DePass v. B. Harris Wool Co., 144 S. W. 2d, 146, where the 
Supreme Court of Missouri said: 


‘*Defendant seems to argue that the right to define the practice of 
law ... falls within the police power of the state. So it does, except 
insofar as that right does not run contra to an Act ‘made in pur- 


suance’ to the Federal Constitution.’’ 


But here we are threatened with a proposal for new legislation which 
its sponsors hope will preclude practice before the federal agencies by 
laymen. There is grave danger in such legislation for it must be borne 
in mind that Congress can at any time revoke the authority which it has 
given to any regulatory agency in this matter, and therein lies the threat 
inherent in the bills now pending. For if the power granted to a federal 
agency is to be qualified by saying that laymen holding certificates to 
practice may not ‘‘practice law’’ this throws the issue back into the 
courts, for the proposed legislation contains no explanation as to what 
is meant by ‘‘may not practice law.’’ 

The controlling view on the subject governing federal agencies is 
that expressed by Chief Justice Holmes in the case of Prentis v. Atlantic 
Coast Line, 211 U. S. 210, wherein at page 226 he stated: 


‘*A judicial inquiry investigates, declares, and enforces liabili- 
ties as they stand on present or past facts and under laws supposed 
already to exist. That is its purpose and end. Legislation on the 
other hand looks to the future and changes existing conditions by 
making a new rule to be applied thereafter to all or some part of 
those subject to its power. The establishment of a rate is the making 
of a rule for the future, and therefore is an act legislative not 
judicial in kind, * * *”’ 
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‘*Proceedings legislative in nature are not proceedings in a 
court within the meaning of Rev. Stats. § 720, no matter what may 
be the general or dominant character of the body in which they may 
take place. Southern Ry. Co. v. Greensboro Ice & Coal Co., 134 Fed. 
Rep. 82, 94, affirmed sub nom. McNeill v. Southern Ry. Co., 202 
U.S. 5438.”’ 


However, in the views and decisions of State Courts on this question 
there is wide divergence. 

In the case of State v. Childe, 1389 Neb. 91, 295 N. W. 391 (1941), 
15 8S. C. J. (Nebr.) 335; 23 N. W. (2d) 720, the Nebraska Supreme 
Court held that a rate expert was in contempt of court for conducting 
rate hearings before an administrative tribunal, namely the Nebraska 
State Railway Commission. 

The court held such appearances, solely for the purpose of fixing 
rates, constituted the unauthorized practice of law, and that the char- 
acter of the act, and not the place where the act is performed, is the 
controlling factor. The Nebraska Supreme Court holds that it has the 
exclusive power to define and regulate the practice of law. It is at least 
doubtful whether the United States Supreme Court would reach the 
same conclusion as to practice before the I. C. C. because where the 
federal power exists it dominates. 

In the case of Public Service Traffic Bureau v. Haworth Marble Co., 
40 Ohio Appl. 225, 178 N. E. 703, (705) the Court of Appeals of Ohio, 
the court said: 


On the basis of the above reasoning the court was of the view, 


arguendo, that the Interstate Commerce Commission is an adminis- 
trative body, and therefore practice before it is not ‘‘practice of 
law’’ prohibited to corporations. 


In McTighe v. New England Telephone and Telegraph Co., 216 F. 2d 
26, (29), it was said: 


‘““The Supreme Court of Vermont has recognized that ‘‘ [t]he 
Public Service Commission is an administrative body, clothed in 
some respects with quasi-judicial functions, * * * and having, in a 
sense, auxiliary or subordinate legislative powers which have been 
delegated to it by the General Assembly.’’ Trybulski v. Bellows 
Falls Hydro-Electric Corp., 1941, 112 Vt. 1, 20 A. 2d 117, 120; 
McFeeters v. Parker, 1943, 113 Vt. 139, 30 A. 2d 300. Such a com- 
mission, in promulgating future rates, is exercising a legislative 
rather than a judicial function. Prentis v. Atlantic Coast Line Co., 
1908, 211 U. S. 210, 29 S. Ct. 67, 69, 53 L. Ed. 150. 


Inasmuch as we are here concerned with the practices and pro- 
cedures of administrative agencies under federal law the principle laid 
down in the Prentis case, supra, should prevail. This is particularly 
true because it has been adopted by State courts, such as those of Ohio 
and Vermont, in the Haworth Marble and McTighe cases, above cited. 

The report of the Hoover Commission deals at some length with this 
important subject, and on the whole has taken what may be considered 


—91— 





a judicial attitude toward the matter. Its recommendation reads as 
follows: 


‘*No person should be permitted to represent any public or private 
person, party, or organization, including the United States or any 
administrative agency thereof, before any agency of the executive 
branch unless he is qualified to do so as to character and compe- 
tence; and no person who is not an attorney-at-law should be per- 
mitted to engage in the practice of law. (Hoover Commission Re- 
port, p. 35). 


This recommendation is preceded by the following statement : 


A difficult problem for many agencies is the allocation of respon- 
sibility between the legal profession and other professional and non- 
professional groups in matters of representation. Nonlawyers may 
not engage in the practice of law. But what constitutes ‘‘the prac- 
tice of law?’’ 


It is impossible to give a simple definition. Our task force has done 
no more than to offer suggestions to agencies to help them in defining 
the areas in which nonlawyers may be permitted to represent others. 
It has been noted the many religious, fraternal, and other benevolent 
organizations which provide competent assistance to people who 
could not afford to pay for legal services. Our task force has not 
proposed that their beneficial activities be restricted. 


In the final analysis, what constitutes the practice of law is a judi- 
cial question. Authorization which an agency may give to an indi- 
vidual to represent others should not be construed as affecting the 
function of the courts in controlling the practice of law. The defi- 
nitions which the courts have developed constitute the most authori- 
tative guidance to agencies. In fixing limitations on law represen- 
tation they should consider whether the proceeding requires 
advocacy, knowledge of principles of law, preparation of legal docu- 
ments, conduct of adversary proceedings, or other criteria used by 
the courts. (H. R. pp. 34-35) 


There are certain other statements in the Hoover Report which are 
more helpful to the lay practitioner than otherwise. The following para- 
graph is innocuous: 


While individuals should be entitled to be represented by others 
before agencies, such persons should be qualified by character and 
training to engage in such representation. Reasonable safeguards 
must be imposed to insure that representatives before agencies are 
reliable and competent. 


That the criticism of lay practitioners in the Hoover Report is not 
aimed at lay practitioners before the Interstate Commerce Commission 
is suggested by the following from page 35 of the report: 





Minimum standards of conduct should be established by statute to 
govern all persons permitted to represent others before agencies. 
Such standards have already been imposed by rule in some agencies, 
such as the Interstate Commerce Commission and Treasury Depart- 
ment, but most do not have or enforce such rules. 


The following sentence is even more helpful: 


The standards of conduct proposed by our task force for legislative 
enactment are in accordance with rules now in force in the Interstate 
Commerce Commission and the Department of the Treasury. 


The separate statement of Representative Chet Holifield, able Rep- 
resentative in Congress, and a member of the Hoover Commission, says: 


While better standards of conduct always are to be desired, it is 
not the function of our Commission to bolster a segment of the legal 
profession engaged in Washington agency representation to the 
detriment of other persons engaged in the myriad activities involv- 
ing contact with the Federal Government. 


This should not be taken as a reflection on the motives of the eminent 
lawyers and judges who comprised the task force and provided the 
basic studies for the Commission’s report. Their outlook necessarily 
is that of the legal profession. Our viewpoint in the Commission 
must be a broader one. 


Broader, it may safely be assumed, because the Congress could not 
afford, as the courts are at times tempted to do, to ‘‘stray outside their 
province and read the laws of Congress through the distorting lenses of 
inapplicable legal doctrine.”’ 


Representative Holifield’s position is supported by eight members 
of the U. S. Supreme Court. In Goldsmith v. Board of Tax Appeals, 
270 U. S. 117 (1926) in which the Court recognized that when Congress 
grants to an administrative agency power to prescribe necessary rules 
of practice governing its procedure, such delegation includes both the 
right and the duty to make and enforce necessary and proper rules gov- 
erning the admission to practice. In thus authorizing administrative 
agencies to make their own rules and regulations concerning admission 
to practice, the Congress recognized that there is a radical difference 
between the work of such administrative agencies, on the one hand, and 
the work of the courts, on the other hand. Mr. Justice Frankfurter, 
speaking for eight members of the Supreme Court, recognized this dis- 
tinction in the following language: 


. .. this Court has recognized that bodies like the Interstate Com- 
merce Commission, into whose mould Congress has cast more recent 
administrative agencies, ‘‘should not be too narrowly constrained 
by technical rules as to the admissibility of proof,’’ . . . should be 
free to fashion their own rules of procedure and to pursue methods 
of inquiry capable of permitting them to discharge their multi- 
tudinous duties . . . To be sure, the laws under which these agencies 





operate prescribe the fundamentals of fair play. They require that 
interested parties be afforded an opportunity for hearing and that 
judgment must express a reasoned conclusion. But to assimilate 
the relationship of those administrative bodies and the courts to 
the relationship between lower and upper courts is to disregard the 
origin and purposes of the movement for administrative regulation 
and at the same time to disregard the traditional scope, however far 
reaching, of the judicial process. Unless these vital differentiations 
between the judicial and administrative tribunals are observed, 
courts will stray outside their province and read the laws of Con- 
gress through the distorting lenses of inapplicable legal doctrine. 
(Federal Communications Commission v. Pottsville Broadcasting 
Co., 309 U. S. 184, 143-4). (Emphasis supplied). 


In 1945 the House Judiciary was holding hearings on the Adminis- 
trative Procedure bills. Among those who appeared was Mr. Carl 
McFarland, Chairman of the Committee on Administrative Law of the 
American Bar Association, one of the ablest lawyers in the federal field, 
and a member of Task Force No. 4. He said: 


A great deal of complaint has been raised. I believe Members of 
Congress generally have been deluged with a good deal of communi- 
cations—I know our particular Committee has been—from two 
sources. Number one are the lay practitioners before the various 
agencies, chiefly the Interstate Commerce Commission, who are 
afraid something might be said that would oust them from practice. 
On the other hand, there is a great deal of protest from the Com- 


mittees on Unauthorized Practice of Law in various State and local 
and municipal Bar Associations and they are just as vehement in 
saying that these measures fail to recognize that the legal procedure 
must be confined to lawyers. Of course neither side of that situa- 
tion ought to have a real complaint. There certainly should be no 
elimination of the lay practitioner if the administrative agency de- 
sires to admit him to practice; but all of the committees of the bar 
association on administrative procedure are very positive that they 
do not want to back any legislation which would eliminate non- 
lawyers if the agencies feel they have a function to perform. (Em- 
phasis supplied). 
* * * * 

Congressman Cravens: The provision to which I refer does not ex- 
clude anyone else from practicing besides lawyers; it merely says 
if a man is a lawyer, then he does not have to go through the routine 
and rigamarole that lots of those fellows do, and get a little card. 


Mr. McFarland: As I say, there certainly should be no exclusions of 
non-lawyers provided they are otherwise qualified, and our position 
is there should be no preference for lawyers, either. (Emphasis 
supplied). 


On July 9, 1947, Mr. John D. Randall, Chairman of the Standing 
Committee on the Unauthorized Practice of the Law of the American 
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Bar Association, testified before a subcommittee of the House Judiciary 
Committee on H. R. 2657. He ridiculed the thought that there was any 
intention on the part of the Bar Association to stop the duly registered 
practitioners before the Interstate Commerce Commission from engaging 
in practice. He quoted Clarence Miller as saying that the hysteria 
caused by the Gwynne bill seemed to be so ‘‘fantastic and so full of 
indignation that the bill could not have been properly read and di- 
gested.’’ Mr. Randall said: ‘‘The Interstate Commerce Commission will 
retain its responsibility for licensing of non-lawyers to practice before 
it.’’ He quoted Mr. Miller as saying: ‘‘So far as non-lawyers are already 
admitted to practice before administrative agencies, the bill will not 
affect them,’’ provided the agency makes the necessary certification. 
As to non-lawyers not yet admitted to practice, Mr. Miller said that the 
bill provides that the Interstate Commerce Commission ‘‘could continue 
to conduct its examinations and certify qualified non-lawyer applicants 
to the Credentials Committee.’’ 

Thus has the American Bar Association through its accredited com- 
mittees almost without exception taken the position that there is an area 
in which non-lawyers may practice, provided they are properly admitted 
to practice by an administrative agency and provided they do not engage 


in practice beyond the scope of their certificated authority as lay prac- 
titioners. 


False Reasoning by Analogy 


Failing to recognize the clear distinction between the judicial field 


and the quasi-legislative field, the Task Force attempts to make it ap- 
pear that lay practitioners are ‘‘practicing law’’ because they may do, 
within their limited quasi-legislative field, what the lawyer does in the 
judicial field. Brief reference to the analogies mentioned in the report 
is appropriate : 


1. Advocacy. The lawyer is generally recognized as an advocate. 
But equally an advocate is a Congressman who advocates the passage of 
legislation, or a witness before a Congressional Committee who is sup- 
porting or opposing legislation. Clearly it is quite erroneous to argue 
that a lay practitioner is ‘‘practicing law’’ because he ‘‘advocates’’ 
something. 

2. Knowledge of the Principles of Law. A lawyer has, from the 
nature of his calling and the breadth of his training, a general knowl- 
edge of the principles of law. The lay practitioner has no such knowl- 
edge. The most that can be expected of him in this respect is that he 
shall be reasonably familiar with the statute under which the agency 
operates and with the principal decisions of the agency thereunder. A 
realtor is not ‘‘ practicing law’’ because he is obliged to know something 
about real estate law and advises his clients accordingly. An accountant 
is not ‘‘practicing law’’ when he advises his clients about Treasury 
Regulations and their effect on his taxes. Dean Griswold suggests that 
a policeman is not ‘‘practicing law’’ when he advises people about the 
speed laws. 













3. Adversary Proceedings. Investigations by Congressional Com- 
mittees are often ‘‘adversary proceedings’’ with witnesses and ‘‘advo- 
eates’’ on both sides. Clearly a layman cannot be properly accused of 
‘*practicing law’’ because he represents others in an adversary proceed- 
ing. Every controversy between the Treasury Department and a tax- 
payer necessarily has an ‘‘adversary’’ aspect. 

4. Preparation of legal documents. A real estate deed is a legal 
document. <A patent claim is a legal document. A bill of lading is a 
legal document. Clearly the ‘‘preparation of legal documents’’ is too 
vague and elusive a criterion. It is of course true that lay practitioners 
before the I. C. C., for example, may file complaints, petitions in inter- 
vention, applications, etc., but only such as they have demonstrated their 
fitness and ability to handle, and only within the limited scope of their 
certificates, and only within the quasi-legislative field. 

5. Other criteria used by the courts. This is so general as to be 
meaningless. Neither in the court decisions nor in the proposed Code is 
there any definition of ‘‘the practice of law.’’ But the courts seem to 
appreciate the distinction between appearance before an administrative 
agency, on the one hand, and the giving of illegal advise outside the scope 
of a lay practitioner’s authority. A good illustration is Agran v. Sha- 
piro, 273 Pace. 2d 619, decided June 14, 1955, where a practitioner 
before the Treasury Department, after completing his work for his client 
in the preparation of an income tax return, dealt with points of law later 
raised by an agent for the Bureau of Internal Revenue, and admittedly 
spent hours in a law library studying the legal aspects. Clearly a lawyer 
should have been called in at this point. See also the Bercu Case, 
reported as Matter of New York County Lawyers Assn., 78 N. Y. 8. 2nd 
209, at page 220, where the legal advice given by a lay practitioner was 
held not to offend if merely incidental to practice under his limited 
certificate. 

Dean Griswold of the Harvard Law School takes the position that 
merely to asseverate that lay practitioners are ‘‘practicing law’’ begs 
the question, and that it is not enough to say that some of the things 
done by lay practitioners resemble some of the things done by lawyers. 
And one of the ablest lawyers in the field of interstate commerce who, 
like Dean Griswold, possesses a sense of humor, says that the argument 
presented by the Task Force ‘‘carried to its last analysis simply means 
that since a lawyer eats, or speaks or breathes, any layman who eats, 
speaks or breathes must be practicing law because he acts like a lawyer!’ 


Attitude and Policy of Interstate Commerce Commission 


The Interstate Commerce Commission submitted to the Hoover 
Commission a very carefully prepared memorandum on this subject in 
which it outlined in detail the various steps which have been taken, in 
cooperation with the Association of Interstate Commerce Commission 
Practitioners, to protect the public interest.*1 Briefly summarized, the 
report shows that all persons appearing before the Commission, includ- 
ing lay practitioners, must conform to the standards of conduct required 
by the Code of Ethics of the Association of Interstate Commerce Com- 
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mission Practitioners; that each applicant is investigated as to his char- 
acter and standing and the examination is held to test the technical 
qualifications of each lay applicant; that such lay applicants are not 
expected to know general law but they are examined on (1) the struc- 
ture and history of the Interstate Commerce Act, as amended, and 
related acts, (2) the Commission’s rules of practice, (3) the general 
rules of evidence, (4) the leading cases involving the Commerce Clause 
of the Constitution and the Interstate Commerce Act, and their signifi- 
cance, and (5) the principles of legal ethics. 

That the Commission has been materially helped by lay practitioners 
is shown by the following excerpt from the report :*4 


The Commission has always received material aid from many men 
of fine character and attainments, who, while lacking a formal edu- 
cation in law and therefore not privileged to appear in court, have 
become thoroughly grounded in the law administered by the Com- 
mission. 


The basic theory of the whole Interstate Commerce Act is that the 
main function of the Commission is one of investigation, not for the 
purpose of developing the existence or non-existence of facts but 
primarily to determine the economic effect upon the public interest 
of admitted facts. The adjudication of a dispute between two or 
more parties almost always is incidental to the protection of the 
public interest. To that end, both the Commission and the general 
public have need for the services of practitioners especially trained 
in traffic and tariffs, statistics, engineering, accounting principles, 
valuation, etc. The Commission does not and can not expect its 
practitioners to be thoroughly versed in all aspects of the Com- 
mission’s jurisdiction. The field is too broad and the subjects too 
many and complex. Sometimes a lawyer finds his lack of under- 
standing of technical matters a handicap. Relatively few practicing 
attorneys are rate technicians, financial experts, or engineers, yet 
those who participate in proceedings involving these skills usually 
acquire a good working knowledge of them. The primary duty of 
practitioners, lawyer and non-lawyer, is to assist the Commission in 
the development of economic principles. 


On May 12, 1954 the then Chairman of the Interstate Commerce 
Commission addressed a letter to the Executive Secretary of the Associa- 
tion of Interstate Commerce Commission Practitioners in which he said: 


The Commission’s views were well set out in the testimony before 
the Senate Committee of the Judiciary in April 1941 wherein Com- 
missioner Aitchison stated : 


‘*A restriction of the right to appear to ‘lawyers’ would be a 
disservice to the Commission and to the parties appearing before 


81 Letter from Chairman Mitchell to the Commission on Organization of the 
Executive Branch of the Government dated February 7, 1955. 


— 





it, and would tend to frustrate the policy of Congress in cre- 
ating the Commission as a tribunal wherein rights could be 
asserted and defended as informally, conveniently and effi- 
ciently as possible.’’ 


Views consistent with the foregoing have been expressed on various 
occasions ever since the existing practice was established. They 
represent those now held by this Commission. 


Experience has shown that those who successfully pass the difficult 
and comprehensive examinations to which non-lawyers are subject 
contribute much to the proper and efficient discharge of this Com- 
mission’s responsibility. We would consider it unfortunate if we 
were to be deprived of the assistance of this group of practitioners. 
Established procedures provide adequate safeguards against the 
practice of those that are not qualified. 


The following is what the Interstate Commerce Commission says 
about the Hoover Commission’s Recommendation No. 22. 


Recommendation No. 22 


No person shall be permitted to practice before an administra- 
tive agency in a representative capacity unless he is qualified as to 
character and competence; no person who is not an attorney-at-law 
should be permitted to engage in the practice of law. 


Obviously, only qualified persons should be allowed to practice be- 
fore agencies. Attorneys are admitted to practice before this Com- 
mission subject to some check of character. Persons who are not 
members of the bar are admitted upon passing an examination to 
determine their competence and after a character check. It is be- 
lieved that this Commission’s rules and practices meet all the con- 
templated requirements as to character and competence. 


The last statement in the recommendation raises the question, what 
is the practice of law. Persons become recognized as attorneys-at- 
law usually by demonstrating that they are qualified to represent 
others in state courts. States do not have the authority to determine 
who shall represent others before Federal administrative agencies 
and their tests are not directed to that end. Federal agencies, in- 
eluding this Commission, deal with many matters which require 
extensive technical knowledge not gained from the study of law. 
Persons who, upon examination, demonstrate proficiency in those 
fields such as rate and transportation experts, together with a mini- 
mum knowledge of law, have been admitted to practice before this 
Commission. That has proven satisfactory and no change is recom- 
mended. The Organization Commission, by its recommendations 27 
and 28 approves the continued practice of non-lawyers. The ques- 
tion, therefore, is whether these non-lawyer practitioners shall be 
limited to activities which do not constitute the practice of law. 
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It is our opinion that the question whether non-lawyer practitioners 
should be limited to certain types of proceedings or to certain types 
of matters should be determined by each agency, based upon the 
character of the proceedings and the subject matter. We do not 
regard the proper test to be whether the activity is the practice of 
law, which is a vague and uncertain test, but whether the non-lawyer 
can function efficiently. This Commission has not found it necessary 
to restrict its non-lawyer practitioners, but it would do so if it 
should appear necessary or desirable. 


The Attitude of American Business 


The Congress will attach weight to the desires and the policy of 
American businessmen towards this matter, for it is American business 
that is represented before the regulatory agencies. In its recent bro- 
chure on Policy Declarations on Business-Government Relations (1955) 
at page 11, the United States Chamber of Commerce says: 


Administrative agencies concerned with matters of a technical 
nature may properly establish necessary minimum qualifications to 
be met by persons entitled to practice before such agencies. Laws 
or regulations prescribing such qualifications should not restrict the 
right of business concerns to be represented by their officers or other 
qualified persons, or circumscribe the important public services per- 
formed by trade and commercial organizations on behalf of their 
communities or their industries. 





Topic 10 


Said Code would deny the Interstate Commerce Commission the right 
to continue to exercise necessary authority over the qualifications, 
admission and discipline of attorneys and other persons authorized to 
practice before it. 


When Congress has sufficient confidence in an administrative 
agency to invest it with very important administrative powers, the as- 
sumption is warranted that such a qualified agency is fully competent 
to determine what persons can best aid it as practitioners in the ad- 
ministration of its statutory powers. 

It is very important to understand that each one of the adminis- 
trative agencies occupies a highly specialized field where expert knowl- 
edge is absolutely necessary and where those persons are best qualified 
to practice before the agency who are experienced in the particular 
specialized field. A person who is fully qualified as an engineer to prac- 
tice before the Patent Office may be wholly unqualified to handle a tariff 
issue or a certificate issue before the Interstate Commerce Commission, 
and vice versa. New fields of specialization are developing all the time, 
the latest and most important being the field of labor relations. That is 
such an important and technical field that no person, whether lawyer or 
not, can enter it without extensive preparation. 





Each agency is informed as to the particular field in which it opera- 
ates, and each agency knows best how to serve the public to maximum 
advantage. The public cannot be adequately served without duly quali- 
fied practitioners who from the nature of their calling must to a great 
extent be experts in the particular field. 

The assumption may not be indulged that the Department of Justice 
or a special court is better qualified to determine the qualifications of 
practitioners before each agency than is the agency itself. 

We need not theorize at length about this matter because the Inter- 
state Commerce Commission for many years has successfully regulated 
the practice before it and has itself cooperated successfully with the 
Association of I. C. C. Practitioners in developing a code of ethics which 
is binding upon those who practice before it. In the 44th Annual Report 
of the Interstate Commerce Commission to Congress a quarter of a cen- 
tury ago appears the following: 


‘It is worthy of record that soon after the register of practitioners 
was established, there was formed an Association of Practitioners 
before the Interstate Commerce Commission, with aims and powers 
in general similar to those of a bar association. On October 30 and 
31 the association held its first annual session, in Washington, with 
a large attendance from its membership of approximately 1,500 
practitioners. The Chief Justice of the United States made the 
opening address. A notable result of the session was the adoption 
by unanimous vote of a code of professional ethics, modeled upon 
the code of ethics of the American Bar Association, and designed 


to aid in compliance with our rule of practice which requires that 
all parties appearing in proceedings before us must conform to the 
standards of ethical conduct required of practitioners before the 
courts of the United States. The general acceptance and observance 
of such a code of ethical practice will tend to facilitate and promote 
the administration of our duties under the act.’’ 


The success of the Association of Interstate Commerce Practitioners 
is eloquent proof that it is better to leave this important matter in the 
hands of those who are expert in regulating in the particular field. 


Representation 82 


One may well question the wisdom of authorizing the Commission 
to deny the right of an attorney-at-law to appear on behalf of any party 
if the attorney-at-law is selected to represent such party. As to others 
than attorneys-at-law the Commission should be permitted to determine 
the qualifications as it does now. 

For many years Section 17(3) of the Interstate Commerce Act has 
provided that ‘‘any party may appear before the Commission .. . and 
be heard in person or by attorney.’’ This Section has been implemented 
by Rule 71 of the General Rules of Practice. 


82 Committee Assignment 41—“Should the Commission be forbidden to limit in 
any proceeding, or at any step of a proceeding, the right of a person or party to be 
represented by a qualified practitioner of his own choice?” 
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The Administrative Procedure Act, Section 6(a), provides that 
‘“‘every party shall be accorded the right to appear in person or by, or 
with counsel, or other duly qualified representative in any agency pro- 
ceeding. Nothing in the Act is to be construed either to grant or deny 
to any person who is not a lawyer the right to appear for or represent 
others before any agency or any agency proceeding.’’ 

The Hoover Commission Recommendation No. 21 (Task Force 
Recommendation 67) is that every person, party or organization re- 
quired or entitled to participate in an agency hearing should have a 
statutory right to appear by or with an attorney-at-law or other qualified 
representative in any hearing before an administrative agency (except 
as to classification of registrants by local Selective Service Boards in 
accordance with present practice, and the granting of voluntary bene- 
fits by the government). 

The Proposed Administrative Code, H. R. 6114, 84th Congress, 
Section 600, provides that every party to an agency proceeding shall be 
accorded the right to appear in person or by or with any attorney-at-law 
in good standing or, where permitted by agency rule, by any other duly 
qualified representative. Any threatened or continuing denial of such 
rights may, on application to any court of competent jurisdiction, be cor- 
rected by an appropriate order of such court. 

The foregoing provision of the Proposed Administrative Code 
appears proper. The agency should not be permitted to limit in any 
way the right of a person or party to be represented by a qualified 
practitioner of his own choice. The agency would appear to be suffi- 


ciently protected from representation of parties to its proceedings by 
individuals who do not possess the necessary attributes and qualifications 
to serve in that capacity by the condition that the attorneys-at-law 


es 


who appear shall be ‘‘in good standing’’ and that representatives who 
appear shall be ‘‘duly qualified.’’ 

To sum up, the right of representation is inherent in our form of 
Government. It follows that if this right is to be of value the representa- 
tion must be of the person’s choice. Also, it is only a matter of ele- 
mentary orderly procedure that the forum in which the proceeding is 
being conducted should have control over its proceedings, including the 
appearance of parties before it, and to be the judge of the qualifications 
of such persons. These matters are amply safeguarded by the present 
General Rules of Practice of the Interstate Commerce Commission. 
(Rule 8). 








Ethics 83 


It is highly desirable that confidence be maintained in each agency 
to prescribe and enforce adequate standards applying to those who 
practice before it. 

Even though there be a place in the Administrative Procedure Act 
for a statement of standards as a means of insuring a substantial degree 
of uniformity in a code of ethics as between agencies, the administering 
of the code should be left to the individual agency as an essential part 
of the maintenance of its independence of action and maintenance of 
discipline. The individual agency is in the best position to interpret 
and apply the code of ethics according to its own requirements and 
needs. 

Rule 13 of the I. C. C. Rules of Practice requires that practitioners 
conform to the standards of conduct required by the Code of Ethies of 
the Association of Interstate Commerce Commission Practitioners. This 
Code embraces the standards set out under the Proposed Administrative 
Code, H. R. 6114, Sections 601(a) and (b). The Hoover Task Force 
Recommendation No. 69 states that minimum standards of conduct 
should be established by statute and enforced with respect to attorneys- 
at-law and nonlawyers who are permitted to represent private and pub- 
lie persons, parties, or organizations, including the United States and 
any agency thereof, before any agency. Task Force Recommendation 
No. 70 would, in brief, prohibit an individual from representing any 
person in an agency proceeding as to which the individual, while an 
employee of the United States, had dealt with facts concerning such 
proceeding. As stated by the Task Force, the standards recommended 
accord with the rules now in force for agencfes like the Interstate Com- 
merce Commission and Department of the Treasury, which have devel- 
oped minimum standards of conduct which might be uniformly applied 
to all agencies. There is no justification for the proposed Administrative 
Code. 

The dignity and respect due the profession as well as the adminis- 
trative agency make it imperative that those who would practice before 
it maintain rigid standards of ethics and behavior in retention by clients 
in practice before the agency, and in personal contacts with Commission- 
ers and the staff. Simple moral integrity would be satisfied with nothing 
less from a practitioner; moreover, the beneficial effect of such conduct 
best serves the ends of orderly procedure, results in decisions based upon 
tested facts adduced openly, and permits the disposition of matters un- 
clouded by personalities, social contacts, ete. 





83 Committee Assignment 42—“Should practitioners before the Commission be 
torbidden by statute, supplemented by Rules of the Commission, to (1) solicit 
clients, (2) advertise services, (3) communicate privately with any Commissioner or 
officer with respect to any pending adversary proceeding, (4) attempt to influence the 
Commission’s action by threats, duress, or offers of inducement or promise of ad- 
vantage or by political influence or threat of political reprisals, (5) engage in im- 
proper or indecorous conduct in a hearing, or, if an attorney, to make false repre- 
sentations in his application for admission to practice, or (6) appear in any proceed- 
ing with respect to which he had dealt or gained knowledge while an aelapes of 
the Commission?” 
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The wisdom and propriety of specific canons of ethics is but a dis- 
tillation of years of experience. Such a code serves to bring into sharp 
focus the responsibilities of a practitioner toward his client, toward the 
Commission, toward his opponents, and toward the general public which 
may very well be affected by the manner in which he conducts himself, 
and presents his case. The troublesome matters referred to seem to 
have been covered well by the Code of Ethies of the Practitioners 
Association. 


The matter is not one appropriate for legislation, but should be the 
subject of the rules of the forum. As to a court, it is an improper inva- 
sion of the judiciary by the legislature and unconstitutional to impose 
restrictions of this type by law. While the Commission functions under 
legislative delegation, still it is a quasi-judicial body and as such the 
same rule might apply as to invasion of its province. Following members 
favor adoption of Sections 601(a) and 601(b) of the Code: Lehman, 
Tweedy, Wescott, Johansen, Trayford. 


Admission of Attorneys 4 


There seems to be no reason for changing the present procedures in 
this matter. The Interstate Commerce Commission’s General Rules of 
Practice, No. 8(a), provide that attorneys-at-law may be admitted to 
practice under the conditions contemplated in the above question. The 
Hoover Commission Report Recommendation No. 25 would similarly 
provide for the right of the attorney-at-law to represent others before 
any agency upon filing a statement that he is in good standing at the bar 
and that he is not under suspension by any Federal Court. The Hoover 
Task Force Recommendation No. 71 carries the same general provision 
as above. The attorney-at-law should be entitled to represent others 
before an agency providing he is a member in good standing of the bar 
of the highest court of any state, and that he is not under suspension by 
the agency before which he seeks to appear. The Proposed Administra- 
tive Code, Section 602, follows the tenor of the provisions of the Hoover 
Commission Report Recommendation No. 25 and the Interstate Com- 
merce Commission’s General Rules of Practice. 

It is believed that any attorney-at-law should be permitted to prac- 
tice before the Commision upon complying with the regulations of the 
Commission. If an attorney has met the requirements of the highest 
court of his home state he should not be required to meet any further 
requirements, other than those presently in effect. Committee members 
Trayford, Tweedy and Childe recommend that the Commission is the 
best judge of qualifications of practitioners. Its rules respecting qualifi- 
cations and conduct of practitioners should apply alike to lawyer and 
non-lawyer practitioners. 
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Discipline of Attorneys °5 


The Interstate Commerce Commission’s General Rules of Practice 
(Rule 13) provide that it may in its discretion deny admission, censure, 
suspend, or disbar any person who does not possess the requisite qualifi- 
cations or is lacking in integrity or proper professional conduct. Sus- 
pension or disbarment can be only after an opportunity to be heard. 
The Hoover Commission Recommendation No. 26 would provide that 
attorneys should be subject to disciplinary control (1) by a Federal 
Grievance Committee through proceedings in the United States District 
Court and (2) by each agency whose authority to suspend, however, 
would be limited to not over one year. Agency suspensions would be 
limited to that agency. The Hoover Task Force Recommendation No. 
72 corresponds closely to the foregoing. Generally stated, the Proposed 
Administrative Code, Section 603, provides for a Federal Grievance 
Committee which shall have power after investigation upon complaints 
to dismiss the complaint with or without public notice, or to issue a pri- 
vate reprimand, issue a public reprimand, initiate disciplinary pro- 
ceedings or refer the matter for disciplinary action to the appropriate 
authority in the state, territory, etc., in which the attorney is licensed 
to practice law. The United States District Court of the judicial district 
in which the attorney is principally engaged in practice would be given 
jurisdiction to reprimand, suspend or disbar the attorney. The Agencies 
could suspend for not over one year. 

The reasons why the Federal agencies should continue to have the 
power to discipline attorneys who practice before it may be found in the 
factual discussion, at pages 307 and 308 in the report of the Task Force, 
in which it called attention to the fact that an attorney who moves to 
Washington from Dallas to practice largely or exclusively before a 
Federal agency, does not necessarily become a member of the District of 
Columbia Bar. Experience of the Interstate Commerce Commission has 
revealed that the Bar of his own state is indifferent to his activities in 
Washington before administrative agencies and the District of Columbia 
Bar has no jurisdiction. While it is true that a Federal Grievance Com- 
mittee such as that recommended might in some degree supplement 
these deficiencies, it could not take the place of the daily and intimate 
knowledge of his activities in practicing before the administrative 
agency, which either or both the agency and the members of the agency 
Bar have. There is every reason why an attorney who practices before 
an administrative agency should be subject to precisely the same rules 
and the same discipline as a lay practitioner authorized to practice be- 
fore the agencies, no more and no less. The standards of conduct should, 
and under the Interstate Commerce Commission’s practice are, identical. 
This being true, there is no reason whatever to deprive the agency of its 
present power to control and discipline persons who practice before it 
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even if they do have the advantage of a license to practice law, whether 
that license originated in Dallas or Washington. The proposed Section 
would tend to lower, and not raise, the standards of conduct before the 
Interstate Commerce Commission. The mere possession of a license to 
practice law should not place an attorney above the law. 


Dissent Mulhern. 


Discipline of Lay Practitioners %¢ 


Clearly the Interstate Commerce Commission is more familiar than 
is any court with the qualifications of its practitioners and with the con- 
duct that is to be expected of them. There is a possibility, however, of 
arbitrary action by any administrative agency and there would seem to 
be good reasons for judicial review in any instance where the Commis- 
sion revokes or suspends the right of a practitioner to practice. 

Section 13 of the I. C. C.’s General Rules of Practice states that the 
Commission, in its discretion, may deny admission, censure, suspend, or 
disbar any person who lacks the requisite qualifications to represent 
others, or is lacking in character, integrity, or proper professional con- 
duct. Any person who has been admitted to practice may be suspended 
or disbarred only after he is afforded an opportunity to be heard. The 
Hoover Commission Report Recommendation No. 28 provides that any 
person permitted to engage in representation before an agency shall be 
subject to reasonable disciplinary control by the agency. The Task 
Foree Recommendation No. 74 is that a person not an attorney-at-law, 
who is permitted to engage in representation before an agency, should 
be subject to reasonable disciplinary control by the agency. The Task 
Force further recommends that any disciplinary action by an Agency 
be subject to judicial review de novo." 

The Proposed Administrative Code, Sections 604(b) and 604(c), 
provides that any agency before which a person other than an attorney- 
at-law represents others shall have authority to revoke or suspend the 
privilege of representation for violation of the General Standards of Con- 
duct set forth in Section 601 or any other standards the Agency itself 
may prescribe by rule; furthermore, an order of suspension shall be 
reviewable by the United States District Court for the District of Co- 
lumbia in a subsequent trial of all the facts and the law, de novo. 

With respect to the Commission’s power to discipline non-lawyer 
practitioners, or revoke or suspend their right to practice, it is of ques- 
tionable necessity to have this power subject to judicial review de novo. 
Although this particular feature was suggested by the Task Force, it was 
not brought forward in Recommendation No. 28 in the Hoover Commis- 
sion Report. 
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The Interstate Commerce Commission itself pointed out that judicial 
review should not be based on a trial de novo.** To quote: 

‘*It is our opinion that the most efficient and the most effective 
procedure is the retention in the agencies of the power to discipline 
and disbar, subject to review of the agency decisions in the courts. 
This review may be in accordance with section 10 of the Administra- 
tive Procedure Act, but should not be a trial de novo.”’ 


The right to judicial review de novo would create delays in 
the proper handling of such matters. 

It would only subject the disciplined non-lawyer to a second trial. 
If the practitioner thinks he has suffered legal wrong because of agency 
action, he should be entitled to judicial review, as is now provided for 
in the Administrative Procedure Act, section 10(a). 

Dissent: Ribe and Mulhern. 


Conclusion 


Our general position in this matter is largely sustained by the Task 
Force Report and by the Report of the Hoover Commission. Signifi- 
cantly, the Task Force omits the I. C. C. from its list of agencies having 
unsatisfactory procedures with respect to the qualifications of practi- 
tioners (pp. 291-292). This must be accepted as an admission that the 
Task Force considers the procedures of the I. C. C. adequate and satis- 
factory in this respect. 

The Hoover Commission is even more specific than the Task Force 
in its admission that the rules and standards of the I. C. C. are satisfac- 
tory. Indeed, it singles out the I. C. C. as one of the agencies which has 
handled this matter satisfactorily. The language on page 35 of the 
Hoover Commission Report is as follows: 


‘*Minimum standards of conduct should be established by stat- 
ute to govern all persons permitted to represent others before agen- 
cies. Such standards have already been imposed by rule in some 
agencies, such as the Interstate Commerce Commission and Treasury 
Department, but most do not have or enforce such rules.’’ 


The report of the Hoover Commission states that its task force has, in 
effect, adopted the rules of the I. C. C. and the Treasury. 


‘‘The standards of conduct proposed by our task force for legis- 
lative enactment are in accordance with rules now in force in the 
Interstate Commerce Commission and the Department of the 
Treasury.’’ 


An able lawyer who has fought most vigorously against lay prac- 
titioners is F. Trowbridge Vom Baur, Chairman of the Committee on 
Administrative Practitioners of the American Bar Association. The 





88 See “Statement of the Views of the Interstate Commerce Commission On the 
Report on Legal Services and Procedure " the Commission on Organization of the 
Executive Branch of the Government,” 
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committee of which Mr. Vom Baur is chairman concedes that ‘‘during 
the past year the Commission has commendably continued this trend of 
raising the standards of admission for non-lawyer practitioners’’ which 
action the committee feels ‘‘is a step in the right direction.”’ (Admin- 
istrative Law Bulletin, July, 1955). 


At no point in the Hoover Task Force Report or the Report of the 
Hoover Commission have any facts or contentions been presented holding 
the Interstate Commerce Commission remiss in any manner as to the 
authority it has exercised over the qualifications, admission or discipline 
of persons who practice before it. On the contrary, indeed, Commis- 
sion procedures here have apparently been used as a model. There is no 
contention that the public interest has suffered in any respect from 
present I. C. C. practices. Each regulatory agency should retain plenary 
authority over the qualifications, admission and discipline of persons 
who practice before it. 
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APPENDIX 
COMMITTEE MEMBERS 


SUB-COMMITTEE A 
Eugene T. Liipfert, Chairman, Turney & Turney, Washington, D. C.; 
J. B. Sanford, Co-Chairman, Sherwin-Williams Company, Cleveland, 
Ohio; Francis E. Barrett, Jr., 7 Water Street, Boston, Mass.; Arthur A. 
Arsham, 149 Broadway, New York, N. Y.; John F. Finerty, 120 Broad- 
way, New York, N. Y.; Clyde B. Aitchison, 1737 H St., N. W., Washing- 
ton, D. C.; John P. Fishwick, Norfolk and Western Ry. Co., Roanoke, 
Va.; W. L. Grubbs, Louisville & Nashville R. Co., Louisville, Ky.; Ken- 
neth F. Burgess, Sidley, Austin, Burgess & Smith, Chicago, Ill.; Nuel 
D. Belnap, Belnap & McAuliffe, Chicago, Ill.; F. J. Melia, Union Pacific 
R. Co., Omaha, Nebr.; George W. Holmes, Missouri Pacific Lines, St. 
Louis, Mo.; William DeBoer, Colorado Fuel & Iron Corp., Denver, Colo. ; 
Philip E. Running, Rayonier Incorporated, Seattle, Wash.; George D. 
Rives, Brobeck, Phleger & Harrison, San Francisco, Calif.; George O. 
Griffith, American Home Products Corp., New York, N. Y.; Chester C. 
Thompson, American Waterways Operators, Inc., Washington, D. C.; 
Perry R. Moore, First National-Soo Line Bldg., Minneapolis, Minn., 
Floyd F. Shields, 111 West Washington St., Chicago, Ill.; Clarence E. 
Courtney, Ralston Purina Co., Ft. Worth, Tex. 


SUB-COMMITTEE B 

Edward M. Reidy, Chairman, Southern Pacific Co., Washington, D. C.; 
Alexander Markowitz, Co-Chairman, Helm’s New York-Pittsburgh Motor 
Express, Inc., New York, N. Y.; Kenneth B. Williams, 89 State Street, 
Boston, Mass.; Frank J. Clark, Lord, Day & Lord, New York, N. Y.; 
William C. Battle, Charlottesville, Va.; Mrs. Helen W. Munsert, Illinois 
Commerce Commission, Chicago, Ill.; Arthur H. Schwietert, Chicago 
Association of Commerce & Industry, Chicago, Ill.; H. A. Welty, Central 
States Motor Freight Bu., Inc., Chicago, Ill.; Philip H. Porter, First 
National Bank Bldg., Madison, Wisconsin; Charles H. Woods, 3921 
La Creciente, Tucson, Ariz.; Grant E. Syphers, 152 West Norman Ave., 
Areadia, Calif.; Leo E. Golden, 10 North Main St., West Hartford, 
Conn.; Edward A. Kaier, 1740 Suburban Station Bldg., Philadelphia, 
Pa.; Harry C. Ames, Transportation Bldg., Washington, D. C.; Ralph 
W. Sanborn, 810 Hartman Bldg., Columbus, Ohio; Payne H. Ratner, 
P. O. Box 306, Wichita, Kans.; Lewis E. Pierce, 700 Mulberry, Kansas 
City, Mo.; T. C. Maurer, National Container Corp., Jacksonville, Fla. ; 
Rollo E. Kidwell, 305 Empire Bank Bldg., Dallas, Texas; James B. 
Patten, Board of Railroad Commissioners, Helena, Mont. 
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SUB-COMMITTEE C 


John F. Donelan, Chairman, Munsey Bldg., Washington, D. C.; James 
E. Haydon, Co-Chairman, Eastern Central Motor Carriers Asso., Inc., 
Akron, Ohio; Herman Matthei, New England Motor Rate Bureau, Inc., 
Boston, Mass.; Richard E. Costello, Delaware, Lackawanna & Western 
R. R. Co., New York, N. Y.; S. S. Eisen, 140 Cedar St., New York, N. Y.; 
Paul F. Barnes, 801 I. B. M. Bldg., Philadelphia, Pa.; Edgar Watkins, 
Munsey Bldg., Washington, D. C.; Donal L. Turkal, Seaboard Air Line 
R. Co., Norfolk, Va.; Reuben G. Crimm, 1307 Peachtree St., N. E., 
Atlanta, Ga.; Russell B. James, Chicago, Burlington & Quincy Railroad, 
Chicago, Ill.; John I. Finsness, Chamber of Commerce, Fargo, N. Dak.; 
Maurice D. Dyer, Chamber of Commerce, Hutchinson, Kans.; Reagan 
Sayers, 304 Century Life Bldg., Ft. Worth, Texas; Albert L. Vogl, 
Whitehead, Vogl & Lowe, Denver, Colo.; Charles E. Blaine, 900 Title & 
Trust Bldg., Phoenix, Ariz.; Gerald R. Trautman, 1400 Balfour Bldg., 
San Francisco, Calif.; Lee J. Quasey, National Livestock Producers 
Asso., Chicago, Ill.; Lawrence Chaffee, 376 Pennsylvania Station, New 
York, N. Y.; Franklin R. Overmyer, 111 West Monroe St., Chicago, IIl.; 
Theodore R. Schneider, 1123 Hadley St., St. Louis 1, Mo. 


SUB-COMMITTEE D 


Warren H. Wagner, Chairman, 1031 Investment Bldg., Washington, 
D. C.; Walter McFarland, Co-Chairman, Chicago, Burlington & Quincy 
R. Co., Chicago, Ill.; Kenneth J. McAuliffe, Belnap & McAuliffe, New 
York, N. Y.; John H. Colgren, New York Central System, New York, 
N. Y.; Hugh M. Joseloff, 410 Asylum St., Hartford, Conn.; C. J. Good- 
year, Philadelphia & Reading Corp., Philadelphia, Pa.; Hewitt Biaett, 
Chesapeake & Ohio Ry. Co., Richmond, Va.; Walter N. Bieneman, 2150 
Guardian Bldg., Detroit, Mich.; Walter C. Crew, Denver, Union Stock 
Yard Co., Denver, Colo.; P. R. Wigton, Sioux City Traffic Bu., Sioux 
City, Iowa; R. Granville Curry, Southern Bldg., Washington, D. C.; 
Neal J. Holland, Boston & Maine R., Boston, Mass.; Arthur J. Brosius, 
Union Barge Line Corp., Pittsburgh, Pa.; Arthur A. Adams, Michigan 
Manufacturers’ Assn., Detroit, Mich.; Elmer B. Collins, Union Pacific 
Ry., Omaha, Nebr. ; Louis A. Schwartz, New Orleans Traffic & Transpor- 
tation Bu., New Orleans, La.; Everett G. Minor, Western Trucking Co., 
Inc., St. Louis 6, Mo.; Y. D. Lott, Gulf, Mobile & Ohio R., Mobile, Ala. ; 
Allan P. Matthew, 1500 Balfour Bldg., San Francisco, Calif.; W. 8. 
Pilling, 2029 N. W. Quimby St., Portland, Ore. 
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SUB-COMMITTEE E 


Ford K. Edwards, Chairman, National Coal Asso., Washington, D. C.; 
Wilbur LaRoe, Jr., Co-Chairman, Investment Bldg., Washington, D. C.; 
Elwin W. Tweedy, Koppers Co., Inc., Boston, Mass.; Charles H. Tray- 
ford, 155 East 40th St., New York, N. Y.; John F. Coyle, Eastman 
Kodak Co., Rochester, N. Y.; Francis A. Mulhern, Port of New York 
Authority, New York, N. Y.; C. E. Childe, Washington Bldg., Washing- 
ton, D. C.; Elmer F. Streib, Casket Manufacturers of America, Cincin- 
nati, Ohio; Paul H. Johansen, Central Motor Lines, Charlotte, N. C.; 
A. M. Ribe, 912 South 21st St., Birmingham, Ala.; Martin L. Cassell, Jr., 
Chicago, Rock Island & Pacific R. Co., Chicago, Ill.; Roland J. Lehman, 
Atchison, Topeka & Santa Fe Ry. Co., Chicago, Ill.; Freeman Bradford, 
Indianapolis Board of Trade, Indianapolis, Ind.; Jerome F. Hanak, Sim- 
mons Co., Kenosha, Wis.; C. J. Burrill, Omaha Chamber of Commerce, 
Omaha, Nebr.; Lewis O. Westcott, 5020 West 72nd St., Prairie Village, 
Kans.; Sanford Chambers, El Paso Natural Gas Co., El Paso, Texas; 
Harold W. Ansell, Utah-Idaho Sugar Company, Salt Lake City, Utah; 
Gordon J. Pinkerton, Hills Bros. Coffee, Inc., San Francisco 19, Calif. ; 
Bess E. Anderson, San Francisco, Calif. 











